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MR. MC GILL: Good morning, YOur Honor.

THE COURT: Good wmorning.

MR. MC GILL: vour Honor, this is the
Commonwealth of Pennsylvania vs. Mumia Abu-Jamal.
This would be the charges, Your Honor, of murder,
possessing an instrument of crime.

This ig a Motion to suppress, Your Honcr,.
There were two Motions filed, actually. There was
Motion 2 as well as Motion 1 in suppression of evi-
dence.

Now, Your HOnor, i believe that in refer-
ence to representaticn of the defendant, the defend-
ant has indicated (I think the Court is aware before
Judge Ribner) that he wishes to represent himself.
The Judge recognizes he was permitted to
do that, and ordered Mr. Jackson to remain as backup
Counsel.

So, at this peint, Your Honor, perhaps we
should (consistent with what Your Honor wishes to)
determine the status of Counsel.

TEE CRIER: Do you want him sworn, sir?

TEE COURT: Either affirmed or sSworn.

MUMIA ABU-JAMAL, affirmed.



THEE CCURT: Mr. Jamal, it has been inéi-
cated to me that vou wish to represent vourself in
these proceedings.

Is that true?

THE DEFCNDANT: That is correct.

TEE COURT: Now, you realize, of course,
+hat Mr. Jackson, Anthony Jackson, has been appointed
by the ééurt sometime ago and has represented you
initially until very recently before Judge Ribner
who heard your recuest for self-representation.

Is that right?

THE DEFENDANT: I am aware that Anthony
Jackson was Court-appointed.

THE COURT: And, that he has represented
you in the past?

THE DEFENDANT: I am aware that he is
Court-appointed as my attorney or backup Counsel.
I have made the decision to represent myself, be-
cause only I can represent myself.

THE COURT: You realize, though, that
this is a very serious case, and it is a capital
case, and yoﬁr very life is at stake.

¥ou understand that?

THE DEFENDANT: It's upon that realization
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that 1 have made that decision.

THE COURT: And, yvou realize that usually
others, even atterneys who might be prosecuted
criminally, have always found it wise not tc repre-
sent themselves?

Do you understand that?

THE DEFENDANT: Yes, I understand that.

THE COQURT: Now, you have an absolute
right to be represented by an attcrney, and for
that purpcse, the Court had appcinted Mr. Jackson
to represent you; however, Judge Ribner, in hearing
vour request to represent yvourself, had indicated
that Mr. Jackson could remain in as backup Counsel.

THE DEFENDANT: Let the record reflect
that Mr. Jackson is functioning as backup Counsel
under protest.

TEE COURT: Weil, that may be so, but--

THE DEFENDANT: Also, that he has made it
clear in the court of law that he is no£ trained to
functicen in that role.

THE COURT: That is not true. Mr. Jack-
son is very well qualified. He has appeared before
this Court and this Judge.

THE DEFENDANT: As backup Counsel?



THE COURT: As trial Counsel.

THE DEFENDANT: The point I am making is
he has never appearec as backup Counsel.

THE COURT: Well, I think that is wrong.
He appeared as backup Counsel in the MOVE case.

THE DEFENDANT: No, he did not, Your
Honor.

THE COURT: You éid not, sir?

MR, JACKSON: No.

THE DEFENDANT: No, he did not.

TEE COURT: Well, backup Counsel, really--
all he is there for is to consult with you and to
give you advice, if you seek 1it.

THE DEFENDANT: I understand.

THE COURT: It isn't a very Gifficult
job. The difficult job is to represent a defendant
as the trial attorney.

It doesn't reguire too much to represent
someone as backup Counsel.

THE DEFENDANT: Well, the point you made
is that he has functioned as trial Counsel before
you and before other Judges in this City Hall.

The point I am making is that he has not

functioned as backup Counsel. He has protested that

-
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Order under Judge Ribner.

THE COURT: He may protest it. I don't
know what his protests may be.

THE DETENDANT: I am saying he protested
that in front of Judge Ribner, and I alsec second
that orotest.

If a man says he cannot function in that
rele, why sheould he be put in that role?

THE COURT: He has only been put in that
role by vour objections.

THE DLEFENDANT: I disagree.

THEE COURT: Mr. Jamal, let me go a little
further to see whether what vou are doing is know-
ingly and voluntarily being done.

How old.are vyou, Mr. Jamal?

THE DEFENDANT: Twenty-eight years old.

THE COURT: And, what ‘is the date of your
birth?

THE DEFENDANT: 4/24/54.

THE CCOURT: And, I realize that somé of
the gquestions I am going to ask you may have al-
ready been asked of you by Judge Ribner, but I hope
you will understand that this is a decision that I

have to make, and I am not familiar with what your



answers were befcre Judge Ribner, so if I seem to
be repetitious, I hope you will excuse me.

BEow far did vou go in school, Mr. Jamal?

THE DEFIENDANT: Two vears of ccllege.

THE COURT: And, what cocllege was that?

THE DEFENDANT: Goddard College.

TEE COURT: Now, can you speak and uncer-
stand tHé English language?

TIIE DEFENDANT: Yes.,

THE COURT: Can yvou read and write the
Cnclish language?

THE DLFENDANT: Yes.

THE COURT: Have you ever been in a men-
tal institution?

TIIE DEFIENDANT: No.

THE COURT: Have you ever received treat-
ment for mental illness, alcohcl, or drug abuse?

THE DEFENDANT: No.

THE COURT: Are you presently undergoing
any psychiatric, alcohcl, or drug abuse treatment?

TEE DLEFENDANT: No.

THE COURT: Are you currently under the
influence ©f any drug or alcohol?

THE DEFENDANT: No.



THE COURT: Are vou presently suffering
from any physilcal, mental, or emoticnal problems
which might affect your understanding everyvthing
which is said today?

THE DEFENDANT: No.

VTHE COURT: Have you understood every-
thing I have said soO far?

THE DEFENDANT: Yes.

THE COURT: Mr. Jackson, do you have any
knowledge of anything that might prevent the defend-
ant from understanding the conseguences and nature
of his waiver of representation by Counsel?

MR. JACKXSON: I do not.

THE COURT: Now, Mr. Jamal, you have been
charged with murder and pcssession of instruments
of crime generally.

Now, the Conrmonwealth would have to estab-
lish beyond a reasonable doubt that you intention-
ally or wilfully with premeditation and malice
aforethought did kill another person.

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: And, they would also have to

prove beyond a reasonable doubt that at that time



you possessed an instrument of crime which I think
was a gun.

I= that vour understanding?

MR. MC GILL: Yes, Your Honor.

THE COURT: Do vou understand that?

THT DEFTENDANT: I understand what you are
saying.

TIHE COURT: Do you understand that that is
what they would have to prove?

THE DEFENDANT: Yes.

THE COURT: Now, are you aware of the
fact that you are being charged with first degree
murder which carries the penalty of either life im-
prisonment or death?

Do yoﬁ understand that?

THE QREFENDANT: Yes,

THE COURT: Do you understand that it
would be up to the jury ﬁo make that decision as to
whether it would be life or death?

De you understand that that is a very,
very serious responsibility that you are going to
have to carry in representing yourself?

Do you understand that?

THE DEFENDANT: Yes.
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THE COURT: Now, do yvou understand that
although the Commonwealth is seeking the death pen-
alty, the jury could properly find vou guilty of a
lesser degree?

Do yvou understand that?

THE DEFENDANT: I understand it can also
£ind me innocent.

THE COURT: That is true; that 1is true.

Now, do you understand that even thouch
vou decided to represent vourself and Mr. Jackson
will act as standby Counsel that you are still bound
by all the Rules of FProcedure and that Mr. Jackson
who is an attorney is familiar with these Rules?

Do you understand that?

THE ?EFENDANT: Um-hmm.

THE COURT: Now, do you understand that
you will still be bound by all the Rules of Evidence
including the Rules governing examination of wit-
nesses and introduction of evidence, and that Coun-
sel, Mr. Jackson, would be familiar with those
Rules?

Do you understand that?

(The defendant nods his head in the affirm-

ative.)
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THE COURT: Do you understand that there
may be procedural, Statutory, or Constitutional
defenses to the charges against you of which Coun-
sel would be aware, which might be lost pefmanently
if not raised properly and timely?

Do you understand that?

(The defendant nods his head in the affirm-

ative.)

MR. MC GILL: Do vou understand that?

(There was no response.)

MR. MC GILL: Your Honor, I don't think
the Stenographer is getting a response. He 1is
nodding.

THE COURT: You have to answer "yes” or
"no," because he can}t put that down in the record.

So, to the last gquestion: Do yvou under-

stand that there may be procedural, Statutory, or
Constitutional defenses to the charges against you
of which Counsel would be aware, and which might be
lost permanently if not raised properly and timely?

Do you understand that?

THE DETENDANT: I repeat: Yes.

THE COURT: Do you understand that if

errors occur during the trial which are not properly
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or timely objected to or otherwise raised by you,
you may be permanently deprived of the right to
bring those errors to the attention of the trial
Court or a Court of Appeals?

Do you understand that?

‘THE DLFENDANT: Yes,

THE COURT: Do vou understand that in ad-
dition to the defenses and recognition of errors,
vou weould have many rights both procedural and sub-
stantive with which Counsel would be familiar which
if not timely and properly agcertained may be perm-
anently lost to you?

Do you understand that?

THE DEFLNDANT: Yes.

THE COURT: ©Now, do you understand that
because you elect to represent yvourself or rely cn
the assistance of nonlawyers, you cannot thereafter
complain that the quality of your defense amounts
to the denial of effective assistance of Counsel?

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: And, do you understand that
Counsel will be familiar with all of the above sub-

stantive and procedural rights and Rules and would
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be expected to raise them properly or timely? You
mavy not be aware of these rights and Rules, and

by failing tb raise them properly at the right time,
permanently lose the right to raise them later be-
fore either the trial Court or a Court of Appeals.

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Now, have ycu discussed with
Mr. Jackson the implications of and possible prob-
lems which might arise from waiving representation
by Counsel?

THE DEFENDANT: Yes.

THE COURT: Now, do vyou understand that
the trial Judge has the right to terminate your
self-representation if you deliberately engage in
disruptive or obstructionist conduct before, during,
or after the trial?

Do you understand that?

THE DEFENDANT: I understand what you are
saying.

THE COURT: Do you understand that since
you are incarcerated you may not have the ability,
means, or opportunity to conduct a factual investi-

gation to prepare your defense, including, but not
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limited teo, the lccation and guestioning of wit-
nesses?

In addition, do you unders and that you
may not have access to adequate lecal or other re-
search materials which will allow you to prepare
your case?

Counsel, however, would be free to conduct
such a full factual investigation, as well as such
legal research as may be necessary.

Do you understand that?

THE DEFENDANT: Yes,

THE COURT: Do you understand that once this
trial has commenced, you may reguest that standby
Counsel assume direct representation of you in this
matter?

If that occurs, however, the Court may
not allow the trial to be delayed or give standby
Counsel additional time in preparation, and may ex-
pect the trial to continue immediately.

Do you understand that?

THE DILFENDANT: Yes.

THE COURT: And, do you understand that
if standby Counsel once assumes direct representa-

tion of you that that then will not be reversed at
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any other time?
Do vou understand that?
THE DEFENDANT: Yes.
THE COURT: Now, have you been forced or

coerced into making your decision or has anyone
made any promises to you in connection with vour
decision?

THE DEFENDANT: No.

TEE COURT: Do vou have any guestions
that vou wish to ask the Court about this?

TIIE DLFENDANT: Again, I would like to
raise the point that I raised earlier before you
began this colloguy: that Mr. Jackson has been
Court-appointed.

Mr. Jackson has protested his appointment
by Judge Ribner in the role of backup Counsel.

OK? He has protested it because he has not been
trained to do so, and he does not feel comfortable
cr able to do so,

TIIE COURT: Well, I disagree that he
hasn't been trained. He has been trained for that.
He may be uncomfortable, and he may not like it,
but as an Officer of the Court, I assume that he

knows his responsibility and will carry out his

~



responsibility to the letter.

1¢

THE DCFEWNDANT: Can I select Counsel of

mv choice who I feel is comfortable, who I can work

with?

THE COURT: No.

TEE DEFLENDANT: I cannot?

THE COURT: No. When Court appoints

Counsel, that is the Counsel that you have.

THE DETFIZNDANT: Whether--

THE COURT: If vou can afford Counsel and

you can go out and pay someone to represent you,

that is perfectly all right.

But, as I said before,the Court
delay the trial.

THZ DEFENDANT: I am not asking
of the trial. I am nct asking for you to
single penny.

I am saying to you that I would
select someoné else to represent me,.

THE COURT: 1f you have scomeone

will not

for delay

pav a

like to

else that

wishes to come in and is willing to assume the re-

sponsibility either as backup Counsel or as direct

Counsel and he is willing to proceed immediately

with the trial, I don't think the Court would have
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any objection.

I can't allcw you to delay the trial,
however.

THE DEFENDANT: Pardon?

THE COURT: I cannot allow you to delay
the trial by such tactics.

THE DEFENDANT: I don't know why you are
assuming-that I am delaying the trial. At this
point in time, this is the first opportunity I ever
had to speak to you about Counsel.

Is that correct?

THE COURT: Well, it was sent to me for
trial, not to speak toc me about Counsel.

THE DICFENDANT: Well, you asked me about
Counsel, and I amrmaking it clear to you that there
has been a problem with a Court-appointed Counsel
functioning as backup Counsel.

lie said that is not his role that he was
trained for. 1lle is not comfortable doing that.

You have made the point that this is--

THE COURT: Wall--

THE DEFENDANT: May I continue?

You have made the point that this is a

capital case, that it is, indeed, my life and my
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freedom at stake.
I have asked vyou: Do I have the choice

of selecting Counsel that I wish to represent my-

self?
TI'E COURT: Well, who do you have in mind?
THE DETENDANT: John Africa.
THE COURT: Is he a member of the Bar?
THE DCFENCANT: No.
THE COURT: If he is not a member of the
Bar--

THEL DEFENDANT: What does that mean? Am
I a member of the Bar?

THE COURT: Well, the law makes an excep-
tion when a defendant wants to represent himself,
even though he .is not a member of the Bar.

THE DEFLNDANT: Can't I choose someone to
represent myself?

THE COURT: Only if he is a member of the
Bar.

Sir, do vou understand what you are doing
in that you have decided to represent yvourself
solely?

THE DEFENDANT: Yes.

THE COURT: With full knowledge of the

RN r
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effect this might have on vour ability to properly
defendant yourself?

Do you understand that?

THE DEFIENDANT: Yep.

THE COURT: Gentlemen, may I see you at
sicdebar?

{There was a sidebar conference reported
as folléws):

THE COURT: Are there any further gues-
tions that Counsel may wish to ask?

Do you wish to ask any other guestions?
Do you, Mr. Jackson?

MR. JACKSON: Maybe, unless the Court
would want me to give my reasons, because I feel
comfortable not sayving anything.

But, if you want it on the record, I
would give my reasons as to what Mr. Jamal--and, I
agree with what he said.

If you want it on the record, fine. Other-
wise, I have nothing else to add.

THE DEFENDANT: I would like him to get
it on the record.

MR. JACKSON: OXK. I can do that in open

court.
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MR. MC GILL: I think there are some
points, if I may, Your Honor.

THE COURT: That vou wish to raise?

MR. MC GILL: Well, I think that the
Court may properly ask the gquestions.

I wondere@ if Your Honor mentioned that
he could be found guilty of murder in the first
degree as well as other charges, and, of course,
alsc, he can be found not guilty.

Would Your HBenor mind defining the charges
of murder in the third degree as well as voluntary
manslauchter, and, als;, giving the sentences, so
that he is aware of that?

I think that would be appropriate. Also,
Your Honor covered mostly all of the things. I
would suggest, however, the Court also ask if he
was aware that Counsel could advise him, or Counsel
could himself become active in presenting a defense
or suggesting defenses, whereas as trained Counsel
he could do that.

For example, alibi or insanity, Jjust as
an examnple.

THE COURT: All right.

MR. MC GILL: And whereas--
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THE COURT: I will explain that.

MR. MC GILL: ~=-Mr. Jamal may not, because
of his backcround, may not be aware of it.

Ee alsoc may be very well aware of it,
since he has been active in the court system over
the course cof vyears.

llowever, I think you ought to alsoc men-
tion thét defenses may be made available to him,
and if Counsel were actively working as his Counsel--
he could, in a sense, as backup Counsel--he should
be aware of that aspect of this.

Did vou handle ineffectiveness, Your
Honor, that he could not raise that later? Perhaps
vou did.

TEE COURT: Yes, I mentioned that to him.

MR. MC GILL: All right.

Your Honor covered about everything. And,
that Your Henor would not cive any special fa?ors,
or anvthing of that nature, to an individual because
he is not a member of the Bar representing himself?

THE COURT: I said he has to stick to the
strict Rules of Evidence and Procedure the same as
anybody else.

MR. MC GILL: 0Of course, Your Lonor will
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note for the record that he is at all times with
him and will be seated with him?

THE CCURT: oh, ves.

MR, MC GILL: Or, wherever he wants him,
but I would prefer--

THE COURT: Well, he has to be there.

MR. MC GILL: That he be there so he could
turn and ask him for advice, or whatever.

Those things, I think, Your Honor, would
cover 1t.

Let's see, so I doh't then ask for a fur-
ther sidebar.

OK.

(The proceedings were resumed in open
court as follows}:

MR. JACEKSON: May it please the Court,
Your Honor, Mr. Jamal has made certain representa-
tions to this Court with respect to my representa-
tions to Judge Ribner, and my present attitude and
feelings towards representation of Mr. Jamal.

I would like the record to clearly re-
flect that it has, indeed, been my decision and my
request that I be removed from this trial as backup

Counsel.
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To the extent--if I were removed, to the
extent that I would participate or assist Mr. Jamal,
that would be my decision and Mr. Jamal's decision.

But, to the extent that the Court--that I
am now positioned as backup Counsel, a role, again,
that I have not ever been trained in.

1 have been, I believe, an effective
Counsel for manv, many yvears here in the City of
Pniladelphia.

I have never served the role of backup
Counsel. I have, indeed, parpicipated in MOVE
trials in the past, but I have never participated as
a backup Counsel.

I have always represented individuals as
a lawyer. Secondly, Your Honor, I think that I
would also like to make it very clear that I respect
Mr. Jamal's decision, and that I believe that the
right to self-representation is fairly absolute.

and, unfortunately, I believe that our sys-
tem, particularly here in the State of Pennsylvania,
is somewhat defective in that if that right is, in
my view, absolute, then that would mean once he
decides that, I am not his Counsel. Then I am no

longer his Counsel at any time, and that the Court
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would not have the authority then to impose represen-
tation upon him.

I appreciate the fact that we dé not have
that problem right now, but if at a later point that
becomes an issue, I believe that Mr. Jamal should
have the right to tell me to do something or not
to do scmething. And, I believe that Mr. Jamal's
right to self-representation would then fly in the
face of this Court's discretion with respect to
appointing Counsel.

I'd like that clear for the recoré, sir.

MR, MC GILL: May I respond, Your Honor?

THE COURT: Go ahead.

MR. MC GILL: Respectfully, Your Honor,
the purpose for the absolute right to self-represen-
tation is, I think, clear, and that is that an in-.
dividual who is, in fact, charged with a very seri-
“ous crime has the right to speak up for himself no
matter what his training may be.

I may point out that Mr. Jamal has sig-
nificant association with the criminal justice sys-
tem professionally, so I am sure that he is aware
of many things and strategies and defenses; however,

the purpose for backup Counsel is somewhat different.
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And, the purpose for backup Ccunsel is in
order to assure that the case would continue in a
way which would be fair to both sides, and with par-
ticular concern about the defendant's rights.

If for any reason, No. 1, the defendant
cshould choose not to represent himself anymecre cdur-
ing the course of the trial, or, No. 2, any actions
would océur that would make it necessary for the
Court *o terminate the representation of himself
+hat the Court has granted, then at that time, rather
+han declaring a mistrial, stopping the trial, or
whatever, backup Counsel would immedlately take up
the slack, so to spezk, or £fill the wvoid, and rep-
resent this defendant.

Mr. Jackson has been aggressively--1I K now
this for a personal fact--representing the defendant
since January, since I was present in all courtroom
proceedings with him,

No one is more familiar with the case than
My, Jackson, and, of course, Mr. Jamal.

To put anyone else in here who is a
trained attornev and a member of the Bar would be
tc a very great extent unfair to the defendant.

The purpose, again stated, for the reason

-
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for backup Counsel 1is as I stated before, so, Your
Honor, I believe at this point the Court is cuite
within its rights to continue the Order of Judge
Ribner, and Judge Ribner was definitely within his
rights and within an eye to the concern for this
defendant that he left Mr. Jackson in here to
serve as.béckup Counsel.

THE DETFENDANT: I1'd like to speak.

THE COURT: Yes? Go ahead.

MR. JACKSON: W®Will Your Heonor excuse us
for a minute?

(There was an oif-record discussion be-
tween Mr. Jackscn ané the defendant.)

THE DEFENDANT: Despite what Mr. McGill
has saidé, I think a lot of your guestions and a lot
of your--the édirecticn of your guesticns has been
pretty presumptious.

It seems YOou are assuming that for some
reason or another I would not be able to defend
myself, that I will be put out of this court, that,
you know, you are assuming a disruption that has not
occurred.

I think it's for me to decide how aggres=

sively I have been defended, not Mr. McGill., I



27

think it's for me to decide who I wish te represent
myself, because, as you said roments ago, it's a
capital case.

Mr, Jackson has made it very clear to you
+ha+t he is uncomfcrtable with the role that has
been thrust upoen him by this Court, and I think
that despite Mr. McGill's claims of concern of fair-
ness, ifrwould be less than fair to have a Court-
appointed Counsel functioning as backup Counsel
against his own will and against the will of that
defendant.

THE CCURT: I think, Mr. Jamal, and Mr.
Jackson, you miss something in my guestioning. I
am not assuming anything. 1 want to say that at the
very beginning. I am not assuming anything.

Any cuestions that I asked yocu are merely
bringing out that which the Supreme Court has said
must be covered in order for the Court to make an
intelligent decision as to whether or not you should
represent yourself.

and, that's the reason for the guestions,
not that I am assuming that you are going to do
anvthing or that youae going to be incompetent.

All I want to do is to put that in the

L2
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record to make sure that you understand exactly
what vou are doing, and if that is your choice,
then so be it.

But, I am not assuming anything at all.
And, although Mr. Jackson may be uncomfortable in
being standby or backup Counsel--he may feel that
it is deﬁeaning to his position as a trial Counsel-
lor--1 am sure that Mr. Jackson realizes the neces-
sity for this status.

He is here to assist vou, 1if you request
it. He is here to give you advice on arnything that
vou feel that you need advice on.

If you choose not to consult with him,
then that is for you to decide. But, you may be
suffering because you did not consult with him.

He is here to assist you, %to tell vyou
what is a proper procedure, Or anything else that you
may want to know.

And, if you choose not to drink of that
fountain of knowledge, then you do so at your own
peril.

Now, no one goes to law school to be ;
trained to be backup Counsel. Backup Counsel is

similar to co-Counsel 1n a case.
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Now, vou mav=--you have seen case$ where

there were two lawyers representing a defendant,

and one was more or less co-~Counsel. He was assist-
ing Counsel. That, in effect, 1s what Mr. Jackson
is doing here. He is assisting you.

You are the primary Counsel, and he is
your co-Counsel. He is here to help you and assist
you in any way that may be necessary, and that's
the proper status of his being here.

THZ DEFENDANT: But, the difference 1is
cbvious: that in a case where there is Counsel andé
co-Counsel, obviously there is some kind of agree-
ment for Counsel and co-Counsel to be there.

You have heard disagreement., You have
heard very cleariy the lack of willinyness on the
part of Mr. Jackson to function in that role.

That is the point I am making, and I
think you are ignoring it.

THE COURT: We realize what his function
is, and he will act accordingiy. If you have any
guestions you‘want to ask Mr. Jackson, I'm sure he
will answer them for you.

I just wanted to go over

one other thing with you, Mr. Jamal.
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I had explained to you the--what was
first degree murder. First degree murder was a
specific intent to kill with malice aforethought
for which the penalty could be either death or life
imprisonment as the jury would decide based on
aggravating and mitigating circumstances, if they
should find you guilty of first degree murder,

As to third degree murder, third degree
murder is also a killing with malice aforethought;
however, it's really with an intent to do bodily
harm and not to kill, but as a result of the injury
that was inflicted, death results.

The jury could also find you guilty of
third degree murder, which carries a maximum penalty
of no less than'ten ncr more than twenty years.

The jury could also find you cuilty of
voluntary manslaughter, and voluntary manslaughter
is the killing in the heat of passion or rage with-
out time to cocl due to a legal provocation on the
part of the deceased, and in that situation, there
is no malice in that case, because if there is mal- |
ice, then it would have to be murder either of the
first or of the third degree, but it would only

N

\
apply if there was no malice.
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The maximum penalty for that charge is no
less than five nor more than ten years, and the one .
remaining which I have already discussed with you:
the possession of an instrument of crime generally,
carries a penalty of no less than two and a half to
five years.

Now, with the possession of ar instrument
of crime, it means that you possessed an instrument
of ecrime such as a gun, with the intent to employ
it criminally, and those would be the elements that
have to be proven to the jury.

Do you have any guestions that you want to
ask me about the different charges?

Do vou understand them perfectly?

THE DEFENDANT: Yes.

TEE COURT: And, you've discussed those
charges and possible penalties with your Counsel,
Mr. Jackson?

THE DEFENDANT: No .

THE COURT: You have not?

THE‘DEFENDANT: No.

THE COURT: Of course, he is available
to you, and you may, if you so wish, discuss them

with him, and I'm sure he will explain them for you
.
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further.

Is there anything else, gentlemen?

MR. MC GILL: Your Honor, as to the de-
fenses, Your Honor, I think Your HOnor is going to
mention that Counsel would be able to litigate the
matter discussing defenses.

THE COURT: Well, if Mr. Jamal has a de-
fense of any nature to this charge, no matter what
it may be, whether it be an alibi or self-defense,
or anything that he may have, he can discuss that
with Mr. Jackson, and proceeé accordingly on what-
ever advice Mr. Jackson gives him, whatever he sees:;
however, as I said before, if he chooses not to con-
sult with Mr. Jackson nor to discuss these possible
defenses, he is going to he waiving them.

That is why I say it is so very serious
for somecne to represent himself; however, if he
chooses to do that, and he does that, he is going
to be waiving any rights that he may have either be-
fore this Court or the Appellate Court.

And, I can't explain it any better than
that. Aas I said all along, it is & very serious
case, and he 1s making a very, very serious deci-

sion at this time.
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MR. IMC GILL: Did Your Honor cover--I
think we spoke of it at sidebar, but I ‘ust wantegd
to be sure for the reccrd--that if Mr. Jamal does
represent himself, and for some reason fails to
raise issues that Counsel, learned Counsel, other-
wise may and should, that he would waive his right
to object to that and to litigate that on appeal if
he is convicted?

TET COURT: That's what I said, I said
that. mhere are certain rights, and there are cer-
tain Statutory and procedural rights which if he
does not exercise them at this level, at this trial
level, he will be waiving them, and if he doesn’'t
consult with Mr. Jackson in order to preserve those
rights, he is going to be giving them up. Ee is
going to be lo;ing them.

Do you understand that, Mr. Jackson? You
cannot on appeal argue it before the appellate
Court. 1If they say, "You waived it,” then that is
it.

That's why I am emphasizing the serious=-
ness of the decision that he has the right to make
to represent himself, but I want him to understand

that these are certain rights that he nay be giving
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up by representing himself by failing to take advan-
tage of any procedural or evidentiary or Statutory
right of objectiocn to certain matters, which if he
doesn't exercise them at this level will be waived
as far as the Appellate levelis concerned.

They won't consider it on appeal.

MR. MC GILL: Also, Your Honor--

TEE COURT: mhat is assuming he is con-
victed.

MR. MC GILL: O0Of course.

THE COURT: But, I want him to understand
that.

MR. MC GILL: Also, that he could not
raise his own ineffectiveness.

THE &OURT: I already tolé him that he
could not raise his own ineffective assistance of‘
Counsel. He cannot accuse himeself of being ineffec-
tive if he chooses to represent himself'in this
matter.

He understands that. Hle said he under-
stood it, and I assume that he realizes that this
is a factual situation that he is making that deci-
sion.

MR. MCGILL: Ibelieve Mr. Jackson has some
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comment.

MR. JACKSOW: Yes. May it pleast the
Court, Your Honer, again'I'd l1ike the recoré to
clearly reflect my position in this matter with re-
gard to my relationship with Mr. Jamal.

I mean, of course, Judge Ribner has ap-
pocinted me as backup Counsel. T am serving in that
capacity gquite frankly not directly as a result of
that Order, but because of my sense of responsibili-
ty to Mr. Jamal.

My reguest to be removed from this case
was not out of any sense of disinclination, but,
indeed, to remove the Court from jurisdiction over
me in my role with Mr. Jamal.

I feel my role with regard to backup Coun-
sel *to Mr. Jamal is that, indeed, I represent him,
that I anticipate that there is the possibility tﬁat
Mr. Jamal's defense, Mr. Jamal's role, and activity
in this court may come into conflict with the Court
Rules, with Your Honor, and I am suggesting at this
point that I will follow the Rules that request the
order and command of my client, and I wanted that
to be clear.

That is the reason that I have regquested
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to be removed as backup. And, I am now letting the
Court know that that is my sense of responsibility,
and that sense of responsibility is borne out of my
belief that it is an absolute right to self-repres—:
entation, and that this Court most respectfully
could not impede upon that right, and for that
reason I-intend to represent Mr. Jamal in the capa-
city the Court has dictated in a manner that is most
comfortable and most suitable to me, Your Honor.

THE COURT: Thank you.

I realize that what you are saying about
his absolute right to represent himself is true.

The United States Supreme Court in the Loretta case,
Loretta v. California, has so held that he has that
right, and because they have said that he has that
right, he does have that right, and the Court recog-
nizes that.

But, by the same token, he has to realize
the seriousness of the charges against him and the
ramifications as to what can happen as a result of
miér}epresentation of himself.

~

acs I said before, Mr. Jackson,you know

this to be true, that there are lawyers who are

accused of crimes, and even, maybe, Judges, who have
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other people, other attorneys, represent them, and
they are trained in the law, and even they have
encugh sense to realize that when it comes to defend-
ing yourself in a case, it is sometimes better to
have somebody that is not s¢ emotionally involved

in the case to represent them.

That is alil I wanted Mr. Jamal to under-
stand. and, Understanding that, if he still wishes
+o represent himself, the Court has no objection to
his representing himself.

However, he must realize that he must fol-
low the Rules of Procedure and the Rules of Evidence
that have been set down by the Courts.

And, as I said to him before, if he be-
comes obstreperous, or for any other reason disrupts
the orderly proceedings, then he would have to be
removed as Counsel, and you would have to take over
éhe active role.

Knowing that, and understanding all of
that, if he still wishes to represent himself, the
Court will allow him to represent himself, and you,
Mr. Jackson, will act as co-Counsel or backup Coun-

sel in the event that your services become necessary.

The Court appreciates your -feelings and
.
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everything in this case anc realizes that you under-
stand that as an attorney you have certain obliga-
tions, and sometimes it 1is to represent someone who
maybe even doesn't want ycu tec represent them at
all.

But,you have to be available teo give him
the fullrbenefit of your knowledge, including all
the Rules of law and evidence, and everything else
that if he choocses he can ask for your advice.

But, by the same token, as I told him, if
he fails to do that, he is makine a big mistake.

The Court rules that for the aforesaid
reasons Mr, Jamal may represent himself, and Mr.
Jackson will act as backup Counsel,

All righ t.

I understand that we have Motions.

MR. MC GILL: Yes. There is a Motion to
Suppress.

THE COURT: Now, it is my understanding,
as I mentioned before, that there are two Motions
filed.

MR. MC GILL: Your Honor, I understand
there are two Motions filed. I'm showing the defend-

ant now these twoc which were £iled duly by Mr.
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Jackson.

It has been indicated that it's the same
Motion and the same allegations. They have not
changed.

Is that correct, Mr. Jamal?

THE DETENDANT: I have some additional
Motions to file.

TEE COURT: All right. wWell, let's finish
thece first, and see what else he has.

THE DEFENDANT: I would also ask if the
Commonwealth has any witnesses they be sequestered,

THE COURT: Let me £ind out what the Mo-
tions are, first.

MR, MC GILL: Do you have a ccpy of them?

THE COURT: I don't have anything. That's
why I am asking you.

MR. MC GILL: Let me give you this, thén.
I will give you my COPY.

TEE COURT: I am sure the Court record has
the original. Let me see if she can get them for
me .

You need these. It looks 1like one is a

Motion to Suppress evidence and identification. Is .

that right?
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MR, MC GILL: Yes. Basically, Your Honor,
there is a Motion to Suppress phvsical evidence, a
Motion to Suppress any kiné of statements, and a Mo-
tion to Suppress identification, those three areas.

THE COURT: All right. Physical evidence,
statements, and what was the third? Identification?

"MR. MC GILL: Yes.

THE COURT: Is that the three?

MR, MC GILL: That would Lbe the pnes that
I am aware of that have been duly filed according
to the Rules.

THE COURT: All right.

Now, did you say you had additional Motions
you wanted to make?

THE DEFENDANT: Yes, sir.

THE COURT: What are they?

THE DEFENDANT: There are two Motions to
suppress the testimony of the identifving witnesses
and@ a Motion to provide notes of testimony of trial.

THE COURT: A Motion for what?

THE bEFENDANT: A Motion to provide notes
of testimony of trial.

THE COURT: What notes of testimony?

THE DEFENDANT: I am saying during the
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+ryial. Ok? 1 need the notes of testimony provided
to me daily.

TIE COURT: Well, I am afraid yocu can't get
that.

THEE DIFENDANT: Why can't. I get that?

mHT COURT: I am afraid this Reporter may
be good, -but I don't think he can do that.

I don't think he cén do that.

THE DCFENDANT: Why can't he? I need
these.

THZ COURT: Well, 1 would sucggest that
you make notaticns just like everv other lawyer does
who 1s trying a case.

It would be nice if you could have it,
but it is impossible.

THE 5EFENDANT: 1 believe that with the
charge cof this gravity and complexity that I cannot
be adequately defended without tﬂe benefit cf a

daily transcript of the trial proceedings.

THE COURT: Well, maybe your co-Counsel
there could write it down for vou, write down the
notes.,

THE DEFENDANT: That is not his role or

function. 1Is he a secretary?



THE COURT: : arm sorry, but the Court Re-
porter can't do it. It 1is impossible.

THT DETENDANT: It is not impossible.

THE COURT: Yes, 1t 1is.

THE DEFTENDANT: Why?

THE COURT: He is ccing to be here all day.
Is he going to spend all night, and, then, come in
the next day?

TH

tr

DETENDANT: Are you saving that it is
more important that he gets his sleep than I get
+he nctes of testimony?

THE COURT: No, it is not more important,
but it is important that he does get his sleep so
that he can adeguately take down the notes of testi-
mony.

THE DEFENDANT: It is alsc important that
I can get the notes of testimony so that I can have

a complete record of what has transpired.

T

THE COURT: You made your point Mr, Jamal.

THE DEFENDANT: No, I haven't.

THE COURT: You havé. You made a reguest
for daily notes, and I have explained to you that ig

cannot be done. It is noted of recerd.

All right. What is your other Motion?
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DEFENDANT: A Motion to Suppress.
COURT: What?

DEFENDANT: The testimony cf Inspector

Alphecnso Giordano.

MR.

MC CILL: If I may see the Motion,

just so I know what he is talking about.

Court.

Honor.

shortcut that.

Thank you.

Has

THE

MR.

THE

THE

THE

MR.

Your Honor see this?
COURT: I haven't seen anything.

MC GILL: I will present a copy to the

COURT: Is this the original?

DEFENDANT: No. It's a copy, Your

COURT: Oh!
MC GILL: Your Honor, perhaps I could

I believe that one of the witnesses

in the Motion that has already been filed by Mr.

Jackson will be Inspector Giocrdano.

THE COURT: You mean as far as the state-

ments are concerned?

MR.

MC GILL: Yes.

THE COURT: So--

MR.

MC GILL: So that would be ruled upon
L2
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by the Court as part of that, so that essentially
would be incorporated, so any other allegations or
statements that he may have given to the Detectives .
later on--in other words, Inspector Giordano--I
don't believe they would be the proper subject mat-
ter of a Motion to Suppress, but anything Mr. Jamal
is alleged to have saild to Inspector Giordano is
definitely the subject of this Motion and will be
litigated.

THEZ COURT: That 1s covered under the Mo-
tion +hat Mr. Jackson had originally filed?

MR. MC GILL: Yes.

THE COURT: OK.

MR. MC GILL: Do vou have another copy of
that there? I gave the Judge mine., If you don't--

THE DEFENDANT: I deo.

THE COURT: Do you have the original there?

THE DETrFNDANT: Yes, I dcoc.

THE COURT: File it with the Clerk of the
Court. Make a notation that that is being filed at
the Bar of the Court.

211 right. Then I think we are ready to
proceed on the Motion.

MR. MC GILL: Yes, Your Honor, we are,
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May I check cutside to see if the wit-
nesses are present?

TEE CQURT: All right. 211 witnesses on
behalf of the Commonwealth and the defense who will
testify in this Motion to Suppress are segquestered.

By that it means you will remain outside
until you are called to testify. You will not dis-
cuss your testimony with anyvone.

Since I do not know who will be testifying
either for the Commonwealth or the defense, I am ex-
necting both sides to keep their witnesses outside
until they are called.

MR, MC GILL: Let me just check to see if
they are outside. Just a moment, Your HOnor.

THE COURT: All right.

MR, ﬁc GILL: May I proceed, Your Honor?,

THE CQURT: You may.

MR. MC GILL: Yes. Officer Shoemaker

would be the first witness.

OFFICER ROBERT SHOLMAKER, Badge No. 46689,

Stakeout Unit, sworn.
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DIRECT EXAMINATION
BY MR. MC GILL:
jQ 211 right. Officer Shoemaker, I am directing you
now to December the 9th, 1981.
Were yvou a member of the Philadelrhia

Police Force at that time?

A Yes, sir,I was.
§ What was your tour of duty at that time?
A I worked last out, eleven-thirty to seven-thirty in

the morning.
c 2nd, were you alone or with someone else when vou
were working?

r T was with my partner, Officer James Forbes, Badge

No. ggll.

Q And, did you have occasion to hear a radio call?

A That is correct, sir.

0] What was the nature of the radio call?

A "Officer with car stop."”

Q All right. And, what if anything did you do? Juét

tell the Court exacﬁly what you did.

A If Your Honcr pleases, on the date in guestion,
'12/9/81, at approximately 3:55 in the a.m., while on rou-
tine patrocl in a marked stakeout wagon, 705, we were in E

the area of 12th and Chestnut when we overheard an
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Cfficer go over the air of a car stop in the area of 13th
and Loccust.

A few moments later, the 0Officer went back
over to the radio and said he needed a wagon. I proceeded--
I was driving the patrol wagon. I proceeded south on 12th
Street.

When at Locust, I bucked traffic and head-
ed up Locust Street the wrong direction. Right after I
macde the turn, we were stopped by a cab édriver who was
swaying back and forth in the street.

He rolled down his window and stated to
my partner that they had shot a cop, and the Officer was
shot.

With this I sped up the street and stopped
approximately two carlengthé away from the Officer's car.

ll1is dome lights were on.

o All right. ©Now, when you say "up the street," what

street were vou on?

A Locust STreet.
Q Where were you coming from?
A I am coming from l12th Street heading towards 13th

Street. I am going the wrong way on Locust Street.
Q All right. What did you do when you stopped?

A As I exited my patrol wagon, I drew my revolver, and
L2



Shoemaker - direct 48

I started to walk between two parked cars, a Veolkswagen
which was on my right and a Ford, I believe, which was on
my left.

as I walked between the two parked cars, 1
observed Mr. Jamal sitting on the curb with his feet in
the street. He had his right hand crossed in front.

His left arm was extended next to his body about six
inches from his side.

We made eye contact at approximately the
same time, at which time I told the man to freeze. His
left hand started to motion towards the left.

At this point I did not know what he was
reaching for, if he was reaching for anvthing at all, so
to give myself a better advantage, I took a side step
to the left, at whi;h time I saw a two-inch revolver that

was approximately six inches to a foot away from his
hand.

I ordered the male to freeze again, which
he did not. His hand slowly reached for the revolver.
Before the male could reach the revolver, I kicked the
‘male one time in the center of the chest, the heel to the
.center of the shoulder, ané the sole grazing his right
.cheek.

With this, he fell backward and stated
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twice, "I am shot. I am shot."

At this point I stepped over to Mr. Jamal
with the gun still pointed on him. I kicked the revolver
" that was near his body out of his reach with my right
foot.

At this point 1 walked over to Officer
faulkner, cfficer Faulkner who was lying approximately
four feet from the defendant.

The Qfficer was bleeding very badly from
the area of the face. I leaned over, and myself ang
0fficer Danny Sobclutsky, Officer James Shunk--

o All richt. Let me interrupt you now.

At the time, Officer, you were there, were

any weapons recovered?

A Yes, sir.

Q And, who recovered those weapons?

A My partner.

0 Who was that?

P Qfficer James Forbes.

9] Andé, was one of those wearons the Officer's, Offi-

cer Faulkner?
A Yes, sir.
9] Rll right. And, were they recovered on the sidewalk

or in the street area?
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2 Yes, sir.
Q All right. Ncw, what if anything did Mr. Jamal say
to you? "I arm shot"?

A The only statement he made to me was, "I am shot.

vt

am shot."
¢ And, where was Officer Faulkner in relaticon to Mr,
Jamal at that time?
a Avproximately four feet behind Mr, Jamal in the
center of the pavement, lving on his back.
0 Zesides Mr. Jamal and Cfficer Faulkner, was anvone
else, anv other civilian, there?
A William Cock was standing up against the building
line with his hands in his pocket.
0 And, did he sav anvthing?
A When I was leaning over 0Officer Faulkner, I looked
up to William Cook, ané he stated to me, "I had nothing
to do with that.”

That's all he said to me.
Q 211 right. And, what if anything dicé you do or was
done with Officer Faulkner?
iA Myself and three other Officers picked Officer
.Faulkner up, and we took him over to a wagon and trans-
ported him to the hospital.

0 And, what happened to Mr. Jamal?
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~ Ccross

L He was placed in the wagon by other poliée. I wasn't
there.

o] He was placed in a wagon and taken to the hospital?

b3 I irmagine so, yes.

O 0%. Now, vou've indicated that when you had your

cun drawn ancd when you saw lir. Jamal's arm or hand reach-
ing toward the weapon, was that one of the weapons that
wés recovered by your partner?
2 That's correct.
MR. MC GILL: Cross-examrine.
CROSS-EXAMINMATION

BY MR. JAMAL:

o How &o you know what was being reached for?

A I observed it with my own eyes, sir.

o You say you didn't see it first, and vou had to step
around?

A I took one step to my left.

0 Did you kick anvone at this time?

A I kicked the defendant, Mr. Jamal.

o How many times?

A One time.

0 why?

A Because, he was reaching for a revolwver,
0 Why didn't you--3did you see the defencdant was
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injured any at the time? Did vou see any blood?

A I diéd not see any blcod.
. Q Did vou see any blood coming from a head wound?
A The only blood I saw was coming from Officer Faulkner.
Q You @idn't see any blood coming from the defendant?
2 No, I didn't.
Q ilow far ﬁway were vou from the weapon you said vou
saw?
P\ Approximately three foot.
9 Now, dic¢ vou see any other police at that scene kick

+he defendant?

A Mo, sir, I didn't.

0 Beat the defendant?

A o, sir, I didn't.

Q Shoot the defendant?

a No, sir, I didn't.

Qo Did vou see the defendant injured in any way?

A No, sir, I dién't.

Q So, according to what you saw, you didn't see any

injuries at all to the defendant?

A The only injuries that I presumed that the male had

'
LF}

‘was that he was shot.
0 Eow could you presume that?

A Because, the male stated to me twice that he had been

B L PR
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shot,
0 But, vou saw no injuries with vour own eyes?
A No, sir, I didn't.
o Did you see the defendant hand-cuffed?
A Neo, sir, I didn't.
0 Did you see the defendant put in the patrol wagon?
A Yes, sir, I did.
Q and, you didn't see him hand-cuffed?
A Az he was being put into the truck, he was hand-
cuffed.
0 I just asked vou if you saw him hand-cuffed.
A I didn't see him actually hand-cuffed. They put the

hand cuffs on, He was hand-cuffed, which is normal pro-

cedure before you put somecne in a truck.

Q But, you didn't see the hand cuffs being put on the
person?

A No, I didn't. I was carrying an 0Officer to the
wagon.

Q0 Just answer the guestion., You say vou--who were you

with when you arrived at the scene? Who did you say you
were with?

‘A My partner.

0 And, what 1s his name?

A Officer James Forbes,
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¢ How much time passed before vour initial call and
vour arrival at that scene?

A Tortv-five seconds.

Q Did you make a statement on the 9th of December about
that incident?

A oh, yes, sir.

® When you-arrived at that scene, did you notice any
other people in the area?

n The only three people that I noticed were Mr. Jamal,
Officer Faulkner, and Williaﬁ Cook.

o You didn't see anyene in that immediate area other

than those three people?

A My attention was drawn right to the place ¢of occur-
rence.
Q I am asking you what you saw. You didn't see any

other people at that area other than the people you just

namec?
A They are the three that I remember seeing, ves.
Q Diéd vou see any people across the street from the

incident?

‘A No, sir.

?Q Did you see any people on the parking lot at that
scenea?

A My attention wasn't directeé in that direction, sir.
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No, I didn't.
0 CK. So, the only peopl vou saw were the three

that you mentioned, right?

A Yes, sir,

0 Can vou identify this--that this is your signature?
Did you make that statement on December

the 9th?

MR. MC GILL: Could I see it, Your Honor?
THE WITNESS: Where is the signature?
There is no signature on this.
MR. JAMAL: oK.
BY MR. JAMAL:
0 Did vou make this statement to Detective D'Amato on
December the 9th at 5:15 in the morning?
2 I am not sure which Detective it was, but I made a
statement. |
Q OK. At 5:15 when you asked--when ycu arrived at the
scene, were there other people nearby?
Do you remember your response?’
A At what time, sir?
Q 5:15 when you made this statement. You did make
this statement, right?

A Yes, sir.

)

And, you were asked: "Were there any other people
.
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nearby?”
Do vou remember vour response?
A Do I remember my response?
0 Yes.
A I believe soO. I couldn't tell vou who they were.
Q I didn't ask who they_were.
A At four o'clock the clubs let cut. There is prob-

ably fiftyv--

Q I didn't ask vou that. I asked you: Did you remem-
her the statement yvou made on December the 9th, the one
with Detective D'Amato's name or Your name and vour badge

number?

2 Yes, sir.

o OK. Do you remember your Tresponse in that state-
rent?

A I can't recall, sir.

Q You can't recall? This is your statement? You

looked over it?

A I did, but it is not signed, sir.
o It's not signed, OK.
A If vou would look closer, you will find out it is

‘not signed.
0 OK. Do vou have any reason to believe why this

isn't your statement?
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P2 I have nec reason.
Q Take a lcok at it once more. And, if vou have any

reason why vou feel that statement isn't representative
of what vou told Detective D'Amatc, let us know.
Have vou familiarized vourself with that

statement?

A Yes, sir, 1 have,.

Q Are those words accurate?

A Yes, sir, 1t is,.

Q What vou told Detective D'Amato?

A {The witness nods his head in the affirmative.)
Q CK. May I have it back, please?

The morning you got the initial call, you
were monitoring "J" band?
2 "H" and Central.
0 "H" and Centrai?- You say you got a--what was the
nature of that initial radio transmission that you re-

ceived that you responded to?

2 Officer had a car stop.

o Did you hear any transmission for a wagon?

A Yes, I did.

Q How much time transpired between the first trans-

mission and the second?

2 Ch, approximately thirty to fortv-five geconds.
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¢ So--

A It couldn't have been thirty seconds.

Q Yocu heard one transmission:; then you waited for the
other?

A No. We started right away.

@)

As socn as vyou heard the car stopped, you started

right awayv?

2
Q.
A
Q
band
A

o

o

Yes, sir.

Are you sure about that?

I am very positive, sir.

bid you get any information over "H" band or "C"
about a why that car was being stopped?

Excuse me, sir. I dién't hear you.

Dié you get any indication when you received your

transmission over "H"™ band or "C" band about why the car

was being stopped?

A

No, sir, just that the Officer had a car stopped,

and 1t came over Central band.

Q

sped

and, as soon as you got the first transmission, You
over to the scene?
Right. That's cor ect.

(There was an off-record discussion between
Mr. Jamal and Mr. Jacksocon.)

You stated that you--as you were responding to that
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transmission that vou bucked traffic anc went the wrong

way down the street.

A That's correct.
Q Why?
a Well, because at approximately 3:53% in the a.m., a

lot of clubs are being clcsed at that time, and Officers
from the 6éth and the%th District are out checking the
clubs, so we mere or less--our role is to back up the
police, and knowing this, and working the 2th District
for seven years, I know the routine, so I just rode in
on the job.

The reason I bucked traffic was because
the Officer had already called for a wagon. All that
says teo me;ihat he has a prisoner, sc I expedited it.

Instead of going around the corner, I
went the wrong way with my lights on.

o It took yeou thirtyv seconds from the first transmis-
sion down to--

2 FTrom 12th ané Chestnut until I arrived at 1232 Lo-

cust Street.

§o) Thirty seconds?
%A Forty-£five seconds, sir.
ko) Forty-five seconds?

A No traffic on the streets at all.
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ro

211 right.

(There was an off-record discussion betweeﬁ
Mr. Jamal and Mr., Jackson.)
o You said a moment ago that after you got the call
for the backup, the wagon, that you knew that the Offi-
cer had a prisoner.
A The Offiéer stated over the racdio that he hacd a

Trisoner.

Q He stated that over the radio?

A He wanted a wagon.

Q What did he say?

a I think I am not sure of his exact words, something

like, "Better yet, get me a wagon."

Q He said, "Car stop. Better yet, get me a wagon"?

A He said the car stop, first. Then moments later he
came back and said, "Better vet, get me a wagon."

Q Bv the time he said, "Better yet, det me a wagon, "

yocu were already enroute, weren't yocu?

)\ Yes, sir, we were enroute.
Q In your statement on December 9th to Detective
D'Amatc, you were asked: "fThen you arrived at the scene,

were there other people in the area?"
And, vour response, according to this

statement, is: "ot in the -immediate area, but there was
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some at 13th and Locust or the corner and a few directly
across the street on the north side near the parking lot.”
A The club is letting out.
o I understand, but I asked you a moment ago 1if you
saw any people there.
A I wasn't directing my attention to patrons cf the
bars. I was directing my attention to--
i I understand where your attention was directed. But,
1 askeé vou a few moments ago if you saw any people on
the corner near the parking lot or across the street,
and vou said, "No.m
A There were people there, but I wasn't directing my
attentions towards them.
o I didn't ask you where vou directed your attention
to.

My QUestion was: pid you see any people
in that area, and you said, "No."
z Not in the immediate area of where the so-called
shooting had taken place.
0 Did you--you testified, I think, it was Officer
Forbes who was on the scene, as well, right?
;A Yes, sir.
IQ Did he--did you see him seize any weapons?

A Excuse me?
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z Did vou see him seize any weapons? Did vou actually
see that?

;A I didn't actually see him take-the weapons, no. I
was carrying Officer Faulkner to the wagon at that time.
o] So, vou didn't actually see him bend down and pick
the weapons up?

A No, sir.

Q So.

MR, JAMAL: 2t this time I move to strike
all of the testimony from Officer Shoemaker as it
recards the seizure cof the wéapons. This is some=-
thing he did not see.

He assumed that. He did not see them
seized.

THE CCURT: 1f that is a metion, that
motion is denied.

MP, JAMAL: Pardon?

THE COURT: If that is a motion that you
are making to the Court, it 1is denied.

BY MR. JAMAL:

iQ It seems that you said a weapon was how far away
ffrom me?

?A How far away from me?

0 How far away from you was the weapon which you said
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yocu saw?

A Which weapon are vou talking akout, sir?

0 Whatever weapon. How many weapons did vou see?

A I saw cne weapon. It was a two-inch revolver.

Q How far away from you was 1t?

A Three feet.

Q low far away from you was it? Three feet?

A Three feet.

0 Couldn't vou reach down ancd pick it up?

A I would have had to take a step or two closer to it,

and then I could have reached down.

Q So, instead of taking that step, you kicked the per-
son that you said was reaching for it?

A 7ell, it was either that, or let the male pick the
gun up, which I didn't want him to do, obvigusly.

Q And, even aftef kicking that person, you still dicdn't
pick the weapon up?

A I kicked it with my right foot. My main concern was
to go over to Officer Faulkner.

0 Where did you kick it to?

1A To my right with my right foot away from the male,
:out cf his immediate reach.

-Q So, you kicked the male with your left foot?

A I kicked@ the male with my right foot.
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0o And, then, you kicked the gun with the right foot,
as well?
" A I stepped closer to the male as he want backwards
stating, "I am shot. I am shot.” I stepped up to the
male with my cun still drawn an him and kicked the revel-
ver with my right feoot out of his way, because he was to
my left.
Q So that the r;volver was close enough to kick, but
not close encugh to pick up?
MR. MC GILL: Objection. Argumentative.
THE COURT: Sustained.
MR. JAMAL: I am asking a question.
THE COURT: What is your guestion?
MR. MC GILL: Go aheagd. I withdraw the
objection.
TEE CQURT: What is your guestion, againé
B3Y MR. JAMAL:
0 It was close enouch to kick with his foc;, but not
close enough to pick up with his hand?
THE COURT: I have to sustain the objec-
tion te that guesticn. It is argumentative. He
can only testify as to what he actually did. h
That's for the trier of fact to decide.

Go ahead.
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BY MR, JAMAL_:
Q So, let's make 1%t clear. Before yvou left that scene,
you saw no one beaten, no one kicked, other than your
one kick, no one black-jacked, no cne hand-cuffed?
A No, sir. There was someone hand-cuffed.
Q Let me finish. ©No one slammed intc a pole angd
thrown into a police wagon?
A No, sir. I saw the male hand~cuffed., I did not
see him actually hand-cuffed, then being placed in the
wagon. But, as he was being put into the wagon, which
is procedure, the male must be hand-cuffed.
That's what I saw. I did not see anyone
beaten or any of those other accusations that you made.
{There was an off-record discussion be-
tween Mr. Jamal and Mr. Jackson.)
BEY MR. JAMAL:
C When you went over to Qfficer Faulkner, did you no-

tice his weapon?

2 {There was no response.)
0 Where was it?

:A He did not have a weapon.
iQ Pardon?

A His weapon was not with him.

Q He didn't have a weapon? ”



p:

Q

Shoemaker - Cross 66

His weapon was not in his holster, no, sir.
Where was his gun? Did you see 1t at all?
1 diéd net see his gun, sir.

Just about five minutes ago when on direct, what did

vou say about Faulkner's weapon?

n

T gon't understand the cuestion.

MR. JAMAL: Mr. Stenographer, can yocu dgo
back tc Mr. McGill's direct examination cf Cfficer
Sshoemaker and note if there is anything there in
reference to Faulkner's weapon? I believe it was.

MR. MC GILL: Your Honor, to save time,
I can recall--

MR. JAMAL: what are vou saying?

MR. MC GILL: I recall asking Officer
Shoemaker: Were weapons seized? And, he said,
"There were two weapons seized.”

and, I said: Were one of the weapons
seized Officer Faulkner's?

And, his response was, "Yes.

BY MR. JAMAL:

- Q

But, you testified that vou only saw one weapon,

, didn't you?

.

After I took Officer Faulkner to the truck, I came

back to the scene, looked for my partner, saw him stand-
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ing right at about the scene with two guns in his hand,
in his left hand.

That's why I said he seized the weapons,
but I dié not see Cfficer Faulkner's gun before that.

MR, JAMAL: No further guestions.

REDIRECT EXAMINATION

BY MR. MC GILL:
0 Just one thing, Officer. You indicated the word
"defendant”" and "Mr. Jamal."

You mean the defendant in this case?

MR. MC GILL: Thank you very much.

Your Bonor, the next witness will be
Inspector Giordano.

INSPECTOR ALPHCONSO GIORDANO, Command
Inspections Bureau, swOrn.

DIRECT EXAMINATION
MR. MC GILL: May I proceed, Your Honor?
THE COURT: Very well.
BY MR. MC GILL:

3!

o) All right. Inspector Giordano, on December the 9th,

1981, were you a member of the Philadelphia Police De-

partment?
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A Yes.
. Q And, what was your rank at that time?
Y Inspector.
'Q Now, Inspector, I'm directing your attenticn to

that particular day.

Did you have occasion to see the defendant

then?

A Yes.

O Where did you see the defendant on that day?

A Ee was in back of 601 wagon parked in the 1200

block of Locust Street.

o) and, approximately when, if you can recall?
i\ It was about 4:00 a.m.
¢ Would you please relate to the Court what the cir-

cumstances were concerning the contact that you had with
this defendant?

A The first call came out around 3:55 of a policeman
being shot in the 1200 block of Locust. I was in--approx-
imately in the area of Broad and Poplar.

Q All right. Inspector, could you go directly to

twhen you arrived and when you first saw this defendant?
What were those circumstances?

v A They opened the rear doors of 601 wagon, and Mr.

Cook was laying there. His head--
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o} When vou say "Mr. Cook," who are you referring to?
“ A The defendant. ;
0 A1l right. Mr. Jamal. Mr. Mumia Abu-Jamal. [

Mr. Jamal was lying, and what was he

doing?
A His head was facing me, and his feet were toward the
front of the wagon. As the doors opened, I noticed that

his outer jacket was pulled back a little bit here, and
there was a white strap running across his shoulder.

I then asked one of the policemen that
were driving the wagon or assigned to the wagon if he had
been searched,

They stated, "No." I then climbed into
the wagon with the intention of seeing if that strap led
" to a holster. It looked like a white shoulder holster
" type strap.

2s I stepped into the wagon, I had to turn
around sco that I could get over the defendant, and I
reached down and pulled his jacket open.

As I did, my right hand touched the
;shoulder holster which was under the left armpit, and myg
 left hand felt something wet over on the right side.

As I pulled my hand out, I noticed there

was blood on it. I asked him if he had been‘hurt. He
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did not respond. I asked him at least one other time if
he had been injured. He did not respona.

Then I asked him where the gun was that
went in the holster, and he stated that he dropped the
cun beside a car after he shot him.

Q Now, Inspector, prior to your contact with the de-
fendant, or, I should say, during the course of your con-
tact with this defendant, did you have occasion to ob-
serve anv individual being bréught ur to the wagon even
nhefore you had asked the gquestion?

PN No. He must have been in the wagon when I arrived.
Q No. I don't mean that. Was anybody outside, any
civilian, taken up to the wagon?

R oh, yes. There was a cab driver, a white cab driver.
¢ all riéht. and, tell us about that. What did vyou
observe there?

"R "he white cab driver stated that the man that shot
the policeman ran away, and he was a MOVE menber, and I
said, "what do you mean, a MOVE member?"”

He said, "Ee had the hair, the funny hair."

And, at that point, somebody said, "We
:have in back of the wagon a man with dread locks."

0 Now, was anyone taken up to that wagon for purposes

of identifying the man that you can recall?
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3 No. I think this gentleman was standine with this
cab driver. I don't think he was taken to the wagon.

{ Q OK. And, did he identify this defendantf
A Yes, he did.
0 211 right. And, what did he say?
A As soon as the doors copened up and he saw this gen-
tleman, he said, "That's the man. He shot the pcliceman.”
Q Now, that was before you went in? Is that correct?
A Yes.
o] OK. and, then, after he had said that, you went in,

anéd then you noticed this=--

A I went in as a result of the strap, because I
couldn't see the holster, and I wanted to make sure he
still didn't have the gun on him.

e QK. And, what--so, 1if I can get the seguence right,
the man had identified Mr. Jamal as the one who shot the

Police Officer?

A Yes.
Q Befocre you went into the wagon?
A Yes.

0 And, when you went into the wagon, during the course
:of the things that you said you had done, you had asked
" him whether he was hurt, and there was no response?

A That's correct.
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0 You asked him again if he was hurt, and there was
;no response, and, then, when you eventually had seen the
holster, you had then asked him, "Where is the gun?"

A Right.

Q Are those the words you used?

A That's right.

Q And, for.what reason did you ask him where was the
gun?

A Well--

Q That was in that holster.

A If I can go back a little bit to the original scene,

when I arrived on it, there was a blue Volkswagen parked
by the curb. 601 was behind it with the spot light on the
car itself.

There was a large pool of blood by 1234
Locust, and it was mass confusion. Policemen were run-
ning around. The Police radio was broadcasting a des-
cription of the car that had--
Q OK. All right. Well, go ahead. Go ahead.
A Broadcasting the description of a blue Volkswagen

,which I was looking at, so my idea was to try to find the
f ' :
"gun, if he had it on, and protect possibly other police-

i - r

"men from being shot, or somebody else.

MR. MC GILL: Thank you. Cross-examine.
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CROSS~EXAMINATION
~BY MR, JaMAL:
0 Inspector Giordano, what was the first thing you did
when vou went to the ratrol wagon?
A I think the first thing that I did, or that some-
body else did--
Q That yom did.
A After the doors were opened, and I observed the
strap, I climbed in.
Q Did you climb in alocne?
A No. When I got in and turned myself around, I no-
ticed there was another peliceman that apparently climbed
in behind me.
The door closed, and after a short period
of time, it opened again, and he alighted out of the
 wagon.
0 So, what period of time would you say that other

policeman was in there with you?

A A short period of time.
Q How short? Estimate it for me.
A Maybe thirty, forty-five seconds. I wasn't in

'there more than a couple of minutes.

0 Thirty to forty-five seconds? What is the first--

what 1is the first thing you- asked him? ;
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A If vou were hurt.
Q And, next?
A I think I asked if you were hurt the second time.

Then, the third guestion was, "Where is the gun?"
0 Do you know who that other policeman was who went

inside with you?

A No, I deon't, I would assume--it is just an assump-
tion. It was one of the fellows assigned to the wagon.
Q0 But, you don't know who it was?

2 No.

o But, you do know that at the most he was there a

half a minute or so? Thirty seconds?
.\ That's an approximation, yes.
Q and, you do know that the first thing you asked was

was I hurt?

A (The witness nods his head in the affirmative.)
0 Did you see any bloocd on me, on my face?
.Y No, no blced any place, no, sir. Your jacket on

the right~hand side was wet, but I couldn't tell in that
dim light in the wagon whether it was blooed or not.

Q Say that again.

{A The right-hand side of your jacket was wet, but I

couldn't tell in the dim light whether it was blood or

not.
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o) Eow long have you been an Inspector in the Police
Department?
A Since 1976.
Q Woulé you say that vou are professional at all times?
A At all times.
0 Would you say that at no time on that date did vou

depart from your professionality, your professionalism?

MR. MC GILL: Your Honor, I would cobject.
I1f we are talking about what occurred--

MR. JAMAL: Yes, we are talking akout what
occurred.

MR. MC GILL: Excuse me, Your Honor. May -
be I can finish my objection. I apologize for not
standing, ¥Your Honor.

Your Honor, we are talking about the al~-
leged statemen£ by the defendant, Mr. Jamal, to In-
spector Giordano in the car,

If he starts opening up the business about

~where he was before or afterwards, I think it is
going to=--~1I th;nk the main focus of the Motion to
75uppress is his oral statements to Inspector Giordano
in the wagon, and that's all he will testify to.

MR. JAMAL: What we are trying to find out}

obviously, is: What happened on that eyening?
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THL COURT: Why don't vou just ask him
that?
MR. JAMAL: Well, can I ask him in the
manner in which I wish to ask him?
THE COURT: I don't know what vou mean by
"professionalism.” Why don't you break that down?
MR. JAMAL: OK.
BY MR. JAMAL:
0 Have you--everything on your =-75--your investigation
form—--is correct? Is that right?
A I made no investigation.
Q No, no. I didn't ask you that. I said everthing
on vour investigation form, the investigation interview

record, form 75-4%--

A I would have to see it. I don't know what vou are
talking about, Mr. Jamal. I would have to see it,
Q Did you make a statement at 6:15 the morning of

December 9th?

A Yes, I did.

Q Let me finish‘the guestion. To an interviewer, a
. Police Officer by the name of Bennett?

A I don't know.

Q You don't know?

A I would have to see it.
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You made a statement, but vou don't know who
it to?

That's correct.

QK. But, yvou can safely assume--

No, I can't.

Did you see a copy of the statement that you
Not right now, I don't, no.

I said: Did you see a copy of the statement

vou made?

A

Q

A

Q

Probably after I gave it, ves.

Not probably. Did vou see a copy of it?
After, I did, ves.

OK. Did you correct it?

I can't remember making any corrections,

If you didn't make any corrections on this state-

17

you

made?

that

ment at 6:15 in the morning, we can assume it is true?

Was it true?

MR, MC GILL: Your Honor, if we are going

to cross-examine him on the statement, I would ask

that Mr. Jamal show him the statement so he can

identify it and work from there.

THE COURT: Do vou have any copies?

MR. MC GILL: All he has to do is show

to him. I have one here.

it
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TEZ COURT: Do you have a copy? Do you
have an extra copy?

MR, JAMAL: Well, can I finish my cross-
examination before he shows him a copy?

THE COURT: Well, if you are going to ask
him guestions on this statement, we have to--the
Court has to know what statement you are talking
about.

MR. JAMAL: All we asked was did he make
a statement on that morning, and he agreed he did.
OK? So, shouldn't he know what he said to Officer
Bennett?

THE COURT: That's assuming that he remem-
bers everything.

MR. JAMAL: Well, we are basing a lot of
this on his memory, aren't we?

THE COURT: I don't know what you are
basing it on. I am only the Judge. 7You are askinc
the guestions.

MR. JAMAL: Fine. And, my guestion is--

THE COURT: You will have to make your
objections, and I will Jjust have to rule on them,

MR. JAMAL: Thank you.

MR, MC GILL: Yes, sir.
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BY MR. JAMAL:
- Q bid vou see any policemen strike me?
CA Any policemen strike you?
:Q Yes.
a Absclutely not.
Q Dic you strike me?
A No, sir.
Q At no time?
A At no time.
] Do vou own a walkie-talkie?
A Do I own a walkie-talkie? Ho.
Q You don't own a police radio?
A No.
Q Was one issued to you?
A Yes.
Q So, you carry one? Is that correct?
R Either I or my chauffeur carries it.
Q On the morning in guesticn, did you carry ohe?
A Yes.
0 Did you use it to strike me in my head?
CA No.
1Q When you first arrived at the scenc--I mean, got

‘into the wagon--excuse me--your first question was what?

A Are you hurt, or are you injured?
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Q You got no response, correct?

S That's correct.

Q and, then, your succeeding guestions were what?
.A The second was the same thing. Are you hurt or

injured?

0 Bv this time I had turned myself around so that I

was facing you face to face, facing the rear of the

wagon, right?

2 Yes, that's correct.

Q Right. I was hand-cuffed, right?

2 You were hand-cuffed behind your back.

0 Under arrest and restrained, correct?

A I didn't guite get you.

Q I said under arrest and restrained, correct?

A I don't know how you would say under arrest and

restrained.
-0 Well, you are a policeman. You know what arrest

means, right?

A I know what it means, yes.
Q QK. I was in a wagon, hand-cuffed?
;A That's right.
ﬁQ Was I underarrest?
" A You were being detained. I don't know about under

arrest.
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Q You just think I was just sitting there?
MR. MC GILL: Your Henor, I would object.

. BY MR. JAMAL:

0 Was I under arrest or restraint?
A (There was nc response.)
Q Could I get up and walk away?

MR. MC GILL: Your Honor--
BY MR. JAMAL:
Q Could I get up and walk away?
A Not inside the wagon, no. You could get up, but

vou couldn't walk too far.

o] OK. So, I was in custody, correct?
A Custody would be a better word, ves.
Q You stated that the first thing you said when you

got into the wagon was was I hurt.

A (The witness nods his head in the affirmative.)
0 That's right, isn't it?

A Yes.

Q Did you ask me at any time--strike that.

Did you mention at any time in that wagon
,that I was under arrest?
‘A No.
Q That I had the right to remain silent?

A No. .
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Q That anvthing I can say--that anything I said can
fand will be used against me in court?

A No.

Q You have been an Inspector since 1%76, right?

-\ That's correct.

Q Are you familiar with Miranda warnings?

A Yas, 1 aﬁ.

Q Did you forget them that morning?

A No.

Q So, you entered the wagon, had the door closed about

thirty seconds later after another policeman went out,

and interviewed me privately?

.\ Yes.

o And, vou didn't strike me at any time, right?

A No, sir.

0 Would you look at this, please, and if vyou can iden-

tify it, would you do so?

A {There was no response.)

Q To the best of your memory, is that the statement
you gave to Detective Bennett at 6:15 that morning?

;A Although it is not signed, this is the statement
;that I gave that morning, ves.

Q OK. May I have it back, please?

A CK.
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e In this statement do you want to read something
that vou agreed vou said to Bennett on 6:15 that morning?
b No. I said that that is the statement. I didn't

say 1t was correct.

] Well, is this statement incorrect?

A There are a couple minor discrepancies in it, ves.
Q Minor discrepancies?

A Yes, there are.

o) You said that a few moments ago that you did re-

view the statement you made to Bennett.

A I said I read it the dav I gave it,.
0 And, it was correct then, wasn't it?
A I thought so, but looking at it now, there are a

couple of mincr discrepancies,

Q A couple ©f minocr discrepancies?

A Yes.

Q Such as?

A It states there I asked you first about the gun.

I didn't. I ask you about being hurt, first.

Q So, which one is it?

A As I testifed here and at about three other hearings,
:.Mr. Jamal., B2t least three or four times I testified I
asked you whether you were hurt.

8 I asked you: Which one 'is the truth?



Giordango - Cross 84

A I asked you in the wagon whether vou were hurt,
and, then, whether--where the gun was at.

Q In vyour cstatement that you gave to Detective Bennett
that you now have some minor discrepancies about, you
say, "I climbed into the wagon by myself and pulled his
cocat back, ané I found the holster empty strapped to
his left arméit."

-\ That's correct.

Q pidn't you just say when you went intoc the wagon
there was another policeman with you?

A Yes. You asked me, and I said there was another

policeman came 1in after me, but I entered by myself.

Q You entered--
A I entered by myself, and behind me--
Q Let me ask the guestion. OX? And, then, you can

respond. All right?

A Go ahead.

Q You entered the wagon by yourself, correct?

)} That's right.

Q The door closed, correct?

-\ I don't know whether the door closed cor not. I had
my back to it. The first I knew there was anybody else

in the wagon was when I attempted to turn around, and

then saw there was another policeman.
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0 Well, how long did it take you to turn around?
A Trving to get over Yyour feet, a few seccnds,.
0 2 few seconds. Now I'd like to direct your atten-

tion to ‘the notes of testimony taken on January the 8th
cof 1982 before Judge Mekel, the preliminary hearing.

That day you were asked on cross-examina-
tien--

MR. MC GILL: What Page, Mr. Jamal?

MR. JAMAL: Page 33--93, I am sorry.

MR. MC GILL: Thank vou.
BY MR. JAMAL:
0 You were asked: "Inspector Giordane, when you went
inside 601 wagon, were you there by yourself?™”

You responded, "No. One of the wagon
crew came in briefly with me when I went in, and then
he stepped out and shut the door of the wagon.”

0f course, tbis is geveral months after--
several weeks, I should say--almost one month to the day
after December 9th,

Why is there no mention of another police-
man in this stateﬁent at 6:15 that morning?
. A I can't answer whv. Maybe the same reason it was
never signed.

Q Well, of course, I have nothing to 4o with you
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signing a police statemenc, do I7?
A I really thought that was going to be an initial
statement, and I thought I would be able to give one
later on, and that never happened, because, if you will
notice, in all the other police statements=-=-and, I
naven't seen them--if you will loock through them, I will
bet nine outrof ten of them are signed.

I will bet mirne is one of the few in
that batch that aren't signed.
‘Q Does it make any difference as to whether it is
signed or not as to the truth of the statement?
A No.

MR. MC GILL: Objection, Your Honor.

THE WITNESS: It makes a difference on

how thorough it is.

TEE COURT: I sustain the objection.

THE WITHNESS: OK.
BY MR. JAMAL:
Q I direct your attention to notes of testimony from
January the 1llth before Judge Ribner, Page 75.

You were asked on cross-examination:
“Wwhen Jamal was in the wagon and you were in the wagon,
you were in the wagon alone with defendant Jamal? Is

that correct?”
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Your answer: "No. When I stepped in,
the policeman from 601 wagon stepped in with me., When
I turned myself around so that I could stare him in the
face, the policeman stepped out and closed the door of
the wagon."

Bow much time did that take?

3 2gain, I would have to give you the same answer I

gave you earlier, maybe thirty seconds.

[®]

So, when that policeman stepped out and closed the
door of the wagon, what was taking place?

A I was porbably still asking him the guestions. 1
don't remember if you had¢ answered with that answer, or
if he could have heard it. I don't know at that point.
o Do you remember if I gave any answer when he
stepped out?

A I couldn't truthfully say, no.

Q Did you consider that question or any of those gques-
tions interrogation?

A No. You weren't even in my mind at that point a
suspect.

o} What is the difference between interrcgation and
guestioning?

MR. MC GILL: Objection, Your Honor.

THE COURT: Sustained. That's for the

L
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Court to decide. Just ask him guestions as to what
he did, what he saw, what he heard.

BY MR. JAMAL:

8] You sajid thet I was in custody, correct?

n In custody, ves, just l1ike other reople at the

scene were in custody, also.

o] You said that I was in custody, correct?
A Yes.
o Under arrest and res+*raint, correct?

A That's not what I said. I said custcdy. I didn't
say arrest.

0 oK. You saw handcuffs, didn't vou?

A No, I didn't see the handcuffs until--in fact, T

never saw the handcuffs. T felt them. I reached under

vou.

Q You felt the handcuffs?

A Looking for the gun, YesS.

Q So, ycu knew there were handcuffs, didn't you?
P28 Yes.

Q Who were you‘looking for in the wagon 1if not a

suspect?
A The first thing 1 was looking feor in the wagon was
a gun that would be in the hglster when I saw the strap

as I testified. I just wanted to rmake sure there wasn't
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geing to be another shooting at that point.
0 who were you looking for in the wagcon, if not a

suspect?

R T can't--

0 A passerby?

A Pardeon me?

o A passerby?

b3S Well, you were the first wagen. There was another

wacon with a person in it, and I wanted to go from yours
to the second one, and pcssible to any other peonle that
ray have been picked up at the scene.

vou weren't the only individual in the

wagon.
Q Was I a suspect?
A Not in my mind until you said you dropped the gun

after you shot him. Then is when I stopped asking you
any questions, because right then and there you were the

orime suspect in my mind, yes.

Q In your mind?
A That's correct.
Q When you got on the scene--0K? When you first got

there, you talked to Lieutenant O'Neil?
A Yes.

0 What did he tell you?
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MR. MC GILL: Your Honor--
TEL VITHNESS: That there was a--
MR. MC GILL: Go ahead.
THE WITNESS: That there was somecne--and,
I don't know if he used the word “"suspect® in the
back of_the wagen, and he was standing in front of--
I would have tc read the statement.
MR. JAMAL: WHell--
THE WITNESS: I don't know what I said up
until the point the cab driver said you were the man.

BY MR. JAMAL:

0 Well, my guestion is: What did Lieutenant O'Neil
tell you?
A Well, I den't know if he used the word "suspect.”

"tie have somebodv in the back of 601 with dread locks.”

Q Again I refer you to your statement of December 9th
at 6:15.

A Yes?

Q A statement that even though you didn't sign it,

you agreed repeateé your words.

Lieutenant O'Neil, 3rd District, stated
to you the suspect in the rear of EPV 601. So, when you
opened the door, or when +he door of 601 was opened, who

were you looking for?

i

iy
"
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3 Looking for a suspect, just as in 600-whatever the
other wagon was. At the same time I was told there was
another individual picked up.

Q So, when you opened that door, I was a suspect,

wasn't I?

A You were the same as any other individuals.
0 I didn't ask you that. I was a suspect, wasn't I?
A Well, see, I have to explain a little more.
o] I am not trying to do anything. Will you tell him

to answer this gquestion?
A I have to explain it in a2 little bit more sub-
stance than just trying to pinpoint--

MR. MC GILL: Your Honor, I would object
to this, because I think the line of guestioning
as to whether or not this Inspector felt he was a
suspect is irrelevant,

It depends upon the Court's determination
as to the general facts. What the Officer feels is
not relevant. I will object to this,

MR. JAMAL: What the 0fficer was informed
of is relevant. VWhat the Officer was informed of--

THE COURT: Then ask him that guestion
if that is what you want.

MR. JAMAL: Pardon?
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THE COURT: Then ask him that gquestion if
that is what you are asking.
MR. JAMAL: I want him to answer the gues-
tion.
THE COURT: Well, he has already answered
that particular guestion.
| MR, JAMAL: No, he hasn't.
THE COURT: I have it down that he has,
but go ahead.
BY MR. JAMAL:
0 So, when EPV 601 was opened, you were locking for
a suspect, weren't vou?
A Wheﬁ the back door opened, as 1 testified before,

I saw the strap. I was looking for a holster related to

the gun.

Q Strapped on whe?

A on you.

9] You didn't see the man?

a 2t first I saw your head and your hairdo; from

there I saw the strap.

Q Right. But, I am saying you were looking for a sus-
pect, weren't you?

A You were as much a suspect as the other fifty-£five

peoprle standing arouné that happened to be black, if you
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want to say that, Mr. Jamal. Mr. Jamal, at that pecint vou
were not a suspect, per se, in my mind.

MR. MC GILL: Your Honer, I would object.

BY MP. JAMAL:
0 Were the other fifty-five peoprle hand-cuffed?

MR, MC GILL: Objection, Your Honor.

BY MR, JAMAL:
Q Beaten?
THE COURT: Sustained.
BY MR, JAMAL:
Q Were they shot?

THE COURT: Counsellor, it's for me to
decide whether or not you were a suspect at that
time.

MR, JAMAL: Were you at the scene?

THE COURT: I make the legal decision
based on what evidence I hear here.

That's whv we are having this Motion to
Suppress. I have to make the decision,.

BY MR. JAMAL:
Q You stated in vour statement of December 9th that a
white male from the crowd said something to vyou.

What did he say?

A The words went something on the order--I might be
»
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A
off a2 little bit.
Q Te the best of your knowladge.
A To the best of mv knowledge, "The man that shot the

policeman is a MOVL member,”™ and either I or somebody
else asked him, "What do you mean MOVE member?"

And, he said, "The hair there."

This 1is the fellow I think was the cab

driver. He was a white fellow.

2 OX. Where did he say the man ran??

A At cone point I think he said he ran, or ran away.

& Did he sav where?

A No, because at that point I think Lieutenant 0'Neil
said, "We have an individual"-~-I think he mentioned

dread locks--"in the back of the wagon.™”
Q Did Lieutenant O0'Neil harpen to say the word “sus-

pect" when he said that?

A He cculd have.
Q It slipped your mind?
A {(There was no response.)
Q Now, you arrived at the scene., Are you OK?
A Yes.
‘:Q You arrived at the scene. Lieutenant 0'Neil makes

a statement to you about a suspect in the rear of EPV
to you
601 . A white male states/he saw a black MOVE member run



away .

A

Q
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vou ask, "What do ycu mean
He savs, "lis hair"?
Yes, sir.

OK. You open the wagon. And, what is

thing you saw?

A

You, lying upsidedown. When I say,

sort of a second reascn for me getting in

than the strap was to get a loock at you.

Q

Q

A

see was the back of vour head, or the top

211 you could see was hair?

Yes. Let's put it that way.

Right. And, at that moment, wasn't I
Not in my mind, no.

There was no suspicion in your mind?

As I said, a suspect to me would have

than just the hair, and more than the fact

Black.

Q

A

why did you think I was in the wagon?

Probably for the same reason other pe

up and detained that night.

Q

A

Q

Why do you think I was in the wagon?

]

MOVE member?”

the first

upsidedown, "

the wagon other

211 T could

of your head.

a suspect?

to be more

that you were

ople were picked

You were on the scene the same as the other folks.

So, you arrested everybody on the sce

ng?
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A No, sir.

MR. MC GILL: Your Honor, I object to
this. I think this goes beyond the direct examina-
tion. The fact of custody, I think, has been explor-
ed thoroucghly.

(There was an off-record discussion be-
tween Mr. Jamal and Mr. Jackson.)

EY MR. JAMAL:

0 When vou arrivedé at the scene, wvere there two wagons
in the area?

A There were at least two wagens with people in

them, yes.

Q There could have been more?

A Very possibly there could have been more, vyes.

Q You only remember specifically two? Right?

FiS I remember the two because they were blocking the
street.

0 OK. How many other people did you see?

A Are you talking about police?

MR, MC GILL: Objection. Beyond the
scope, Your lionor.

MR. JAMAL: Can I finish my guestion?

MR. MC GILL: Beyond the scope.

THE COURT: The objection is well taken.
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~ redirect
It is sustained.
¥R, JAMAL: You haven't heard the gues-
tion. How can vou sustain an objection to a gues-
tion veu haven't heard? Are vou presumine what I
am going to ask?
TIIT COURT: 2all richt. Ask yvour guestion,.
Wait until he finished his gquestion.
MR. JAMAL: Thank vou.
MR. NC GILL: Yes, sir.
BY MR. JAMAL:
0 How many other people at that scenc did you see
hand-cuffed in the back of an EPW?
MR. MC GILL: Your llonor, objection.
THE COURT: No. I will let him answer
if he saw anybody. I don't know.
TIHE WITNESS: I didn't see anyone after
talking to you.
MR. JAMAL: Ol.
THE WITNESS: There were more, but I
cdidn't see them.
MR. JAMAL: No further guestions,
REDIRECT EXAMINATION
BY MP. MC GILL:

Q All right, Inspector. As I understand‘what vou said,
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the reason vou had asked that guestion regarding the gun
to Mr. Jamal was to prevant anyone else fror being shot?
Is that what you said? "Yes" or "no."
A Yes,.
MR. JRMAL: Objecticon. Leading the wit-
ness.
THE COURT: Well, he has already answvered
that question, Counsellor.
BY Mr, MC GILL:
) 211 right. And, the individual that you had said
was there and who was talking about the MOVE member--he
identified this defendant as the one who shot the Police
Cfficer?
A Yes.
MR. MC GILL: Nothing further, Your Heonor.
Judge, if the Court pleases, at this time
may we ask=--I would ask for a recess sc I can get
my witnesses together.
THE COURT: UWhat time de vou want to
come back?
ME. MC GILL: Whatever Your Honor wishes.
THE COURT: I can be back at two o'clock.
I don't know whether vou people can or not. That's

whv I am asking you.



MR. MC GILL: 0K, Your Honor. Well, I
am not sure how the eating situation is upstairs.

TiHE COURT: He can be back at two if vou
can. If you want it later, say so.

“R. MC GILL: OK.

THE COURT: Vhat time do vou want?

MR, MC GILL: Your Honor, two o'clock will
be fine.

THL COURT: A1l right. We will recess
until two c'cleck.

{A luncheon recess was taken until 2:00
p.m. this date.)

{After recess):

(There was a sidebar conference, reported
as follows):

MR. JACKSON: Your Honor, George TFassnacht
ig a ballistician, and he was appointed as a ballis-
tician for Mr. Jamal. Mr. Jamal has never spoken
tc hin.

Mr. Fassnacht said that he would be avail-
able tomorrow when we take a luncheon break, and
I wondered whether Mr. Jamal could talk with him
some place here in the courtroom, one cf the rooms,

as opposed to the cellroom upstairs.
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THL COURT: I understand that the Sheriff's
orders are that is the only place he can see him.

Why nct the prison?

MR, JACKSQON: We were trving to make it
convenient for him- to see him here.

THE COURT: The onlyvy place I know of is
up in the cellrocom. That is the Sheriff's area.
So, if he wants, he can see him'up there, or he
can see him down at the prison, vou know, anv time,
in the evéning, anvy time.

MR, JACKSON: I will just have tc make
the arrangements.

MR. MC GILL: Just gqnote for the recorgd,
Your Honor, so that the proceedings are documented,
during the course of this morning's session, Mr.
Jamal and Mr. Jackson--and, I think the Court will
see that--were often in conversation in reference--

THE COURT: That is all right. That's
what I told them to do.

MR. MC GILL: Yes. 5o, he is certainly
abiding by that rule of the Court. Both people
are abiding by the rule of Court to discuss the
case and to exchange comments after each witness,

and, in fact, during the examination, cduring ques-
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tions, they scometimes consult.

THE COURT: Thét is all right, perfectly
all right.

{The proceedings were resumed in open
court, as follows):

MR. MC GILL: May I proceed, Ycur Honor?

TEE COURT: Yes.

MR, MC GILL: The Commonwealth's next
witness is Priscilla Durham.

THE COURT: Before we proceed, will you
see that they clear that area? Get them out en-
tirely., Tell them to either go out or go up to
the cellroom, either one. I am not going toc stand
for this nonsense.

Will you please get them away from the
doer? |

THE CRIER: Your Honor, the Sheriffs are
coming down just now.

OFFICER PRISCILLA DURHAM, Badge No. 27,
Jefferson Hospital Security, sworn.

DIRECT EXAMINATION
MR, MC GILL: May I proceed, Your Honor?

THE COURT: You may.
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BY MR, MC GILL:

0 officer Durham, 1if you can't hear me, let me know.
Cfficer Durham, now, referring to Decem-

ber 9th, 1981, now, during the course of that time were

you on duty at Jefferson Hospital?

A Yes, I_was.

9 Anc, dia vou have occasion to get to see this de-

fendant there?

A Yes, I did.
Q And, when did vou first see the defendant?
A When he was brought into the emergency room by the

Philadelphia Police DPepartment.

Q And, when he was brought in, what if anything
occurred, or what if any contact or communication did
yvou hear?

A I heard Mr. Jamal make a statement about, "Yes, I‘

shot the mother-fucker, and I hope the mcther-fucker

dies."

Q Ahd, where was he when he said that?

A He was at my feet.

Q And, where was that?

A It was right at the doorway leading into the emer-

gency treatment area.

0 And, right after that, after the defendant said

&y
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that, ¢id you hear anvthinc else?

A No.

¢ What about not from the defendant, but, specifically,
from any tvpe of Police Officer?

A Yesg, I did. I heard a Police QOfficer--several

Police Officers--ask me where could they take Mr. Jamal,

0 All right. But, after Mr. Jamal said what you said

he said, did a Police Officer respond in any way to

that?

A Yes, he did.

0 Wwhat was that?

A A Police Officer sazid, "If he dies, you die."

0 Now, at that point, is that when other Officers

asked you where they could place him?

A Yes, yes.
Q) And, what then did you do?
. I went around throuch the other side and opened the

door directly across from where Mr. Jamal was and opened

the doocr, and, then, led them through that way.

0 And, was he, in fact, led through that way?
A Yes, he was.
Q Anéd, while he was led through that particular area,

did you hear him--Mr. Jamal--say anything else?

A Yes. He said the same thing that I heard him say
L]
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before: “T shot the mother-fucker, and I Hope the
mother-fucker dies."”

C Ané, from the time that you saw him being brought
cver after the first time that he had said that, and
then a Policeman had responded to that, from that time
until the second time he said the same thing, did you
hear the Poiice officer say anythirng to him?

A No .

Q And, did you hear anybody say anvthing at all be-
fore Mr. Jamal said that the first time?

b\ No, I didn't.

MR. MC GILL: Cross-examine.

Excuse me, Your Honor. EBefore I hand
the examination over, may I ask just a few other
points?

THE COURT: Go ahead.

BY MR. MC GILL:

Q Officer Durham, when he was--Mr. Jamal was--walking
over after he had said +that the first time and before

he said it the second time, how was he walking, if you
can recall?

A Well, he had to be assisted. He wasn't co-ocperative.
They had to pick him up and make him walk across the

floor.
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Cross—-examine.

CROSS-EXAMINATION

BY MR. JAMAL:

0 What was the date that

you heard this? What was

the date that vou heard this statement that you said

vou heard me say?

b December the Sth.
0 When did you report that to the Police?
A when I was asked by the Police Department. I am

‘not sure of the date.

Q Can you give an approximation?

A 0oh, maybe around the end of January, the lst of
February. I am not sure,

0 Did you at any time think that that was important?

what vou heard? Did you think that was important, what

you heard?

MR. MC GILL:

Your Honcr, I would object.

I think that that goes--going to credibility, I

think that is a trial

issue. What we are concerned

with right now are the circumstances surrounding

the admission in the hospital.

THE COURT:
ticn, somehow?

BY MR. JAMAL:

Can you rephrase your ques-
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0

A
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What did you think when you heard that statement?
(There was no response.)
When you heard that statement--
MR. MC GILL: Objection.
THE COURT: I will let her answer it.
Go ahead.
THE ¥WITNESS: I thought you was out of

your mind to make a statement like that.

YR, JAMAL:

pid you tell anybody that you heard that?

By "anybody," are you referring to the Police or

co-workxers?

Q

A

I mean anybody.
We talked abouﬁ it, yes.
Who are we?
Me and several pecple in the hospital.
Who?
MR. MC GILL: Objection. That is a trial
matter, Your Eonor, going into that.
MR. JAMAL: This is an issue of credibil-
ity. I want to find out who she talked to, and,
if so, when ancd where.
MR. MC GILL: Your Honor, this is not a

minitrial at this point. The circumstances surround-
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ing the incident for purposes of determining the
constitutionality of the statemcnt are what--are
the circumstances surrounding that particular point--
that's what is at issue right now,.
Bs to who she toldé or what is not rele-
vant at this point. It would be relevant at trial.
THE CCOURT: The objection is well taken.
It's sustained.
BY MR. JaMAL:
Q At the time that you allegedly heard this state-

ment, was anyone around you?

A Yes,

Q Could you identify them?

y= Yes.

Q What are their names, please?

2 I don't know their names.

0 But, you can identify them?

A Yes.

L llow can you identify them if not by name?
A By face.

") You know their faces, but you don't know their
names?

A Yes.

o] Were they hospital employees? *
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NO.

Were they peclice?

Yes.

And, you know them by face, but nct by nane?

Wwell, there were other Security Dfficers from Jef-

ferson there.

~
A

QK. The other Security Officers from Jefferson--

are they hospital employees?

A

0

ees.

A

Q

Yes,

oK. I asked vou whether they were hospital employ-

Yes,

All right. Do you know the names of the hospital

employees?

MR. MC GILL: Again, objectien, Your
Honor. That is a trial matter, not a suppression
matter. |

THE COURT: IT'1l sustain that objection.
You can get that information 1f vou want later.

MR. JAMAL: Judge, this is a matter of
credibility. I am trying to determine--

THL COURT: You can get that matter later
on.

MR. JAMAL: I am trying to cetermine if
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someone else was in the area when she heard this
alleged confession, and, if so, who they were so we
can examine them, as well.

MR. MC GILL: Questions of credibility
are finders of fact decisiecns, Your Honor, at
trial.

We are talking about the constitutionality
of this particular admission. Thatis the issue at
this point.

THE COURT: There are ways of getting
that informaetion, if vou talk to your attorney,
but this isn't the proper place for that at this

time.

BY MR. JAMAL:

Q

R4

many

A

8

were

When you say you first heard this statement, how
police were around? How many police were around?
I dién't count them.

Approximately.

I have no way of knowing.

You have no guess?

No.

How many Security Guards assigned toc the hospital
arcund?

At this particular time there was only‘two of us in
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the area.

A

Q

Two Security Guards?

Yes.

You and another?

Yes.

OK. Are vou sure of that?
{There was no respcnse.)
Are you sure?

Yes.

How long have you been assigned to the Jefferson

Hospital Security?

A Four and a half years.

Q So, if there was someone else you would know that
person?

A Yes,

Q You said that there were police around. You recog-

nized their faces, but you didn't khow their names. You

mentioned how you recognized their faces.

Have you seen them often?
Yes.
MR, MC GILL: Objection as irrelevant.
MR, JAMAL: She said, "Yes."
THL COURT: The witness has already an-

swered the guestion.
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BY MR. JAMAL:

o Did you see me being brought inteo the hospital?

A No.

Q Just into the emergency room?

.\ When I seen you, you were already in the emergency
room.

Q I was already in? Explain what I was doing when

you saw me.

B You were placed at the entrance into the emergency
treatment area, and there is an automatic door there
that opens for anyone in that area, and I was on the
other side of that door.

So, when you were placed on the floor,
the door automatically opened, and that's where I was

standing.

Q Was I lying on the floor?

A Yes.

o Do you know a Dr. Regina Cudemo?

A No.

Q pid you see any doctors in the area when I was ly-

ing on the floor?
A There were no doctors around.
Q There were no doctors around? You are guite sure?

A Yes.
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0 Are you guite sure?
A Yes.
o Were you questioned by the police about this?

MR. MC GILL: Objection.
THE COURT: Rephrase your guestion.
BY MR. JAMAL:
0 How manf times were you guestioned by police about

what vou say you heard and saw?

A Twice.

Q Do you remember the dates? .

A No.

Q Do you remember the approximate dates?

A Well, one is the first time. Like I said, I am not

sure if it was February. And, it was approximately only

two or three days behind one another that I was gques-

tioned.

0} You don't know what month?

A 0f Tebruary, I believe.

Q Are vou sure it was February?

A Mo, I am not sure.

Q You are not sure. Now, those two times at that

period that you are talking about--these are official
statements that gu gave to the police, right?

A Yes.

3
s
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0 You sat down and you were guestionecd? Is that cor-
rect?

A Yes.

Q Eave you talked to the police at anyv other time un-

officially?
A No.
0 QK. Those police that you recognized on December

the 9th--have you seen them at that hospital since then?

A Yes.

Q And, yvou haven't talked about this?
A Ne.,

0 You have not mentioned it at all?

MR. MC GILL: ‘Objection, Your Honor. All
of this is trial matter. It has nothing to do with
the circumstances of the veoluntary admission.
THE COURT: I sustain the objecticn.
BY MR. JAMAL:
o] Did you, other than the two official times that you
testified to, did you discuss the contents--did you dis-
cuss the statements that vou said you heard with District
Attorney McGill?

MR. MC GILL: Objection, Your Honor,

THE COURT: Sustained.

BY MR. JAMAL:
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o Did vou discuss it with any members of the D.A.'s
Cffice?

MR._MC GILL:. -Objection.

THE COURT: ©Sustained.
BY MR. JAMAL:

0 0id you discuss them with any other members of the
Police Department other than those who interviewed you?
MR, MC GILL: Objection.

THE COURT: Sustained.
-BY MR. JAMAL:
Q Will yeou examine this, please?
Is that your signature at the bottom of
that statement?
A Yes, it is.
Q According to this statement on the %th of February

at 11:13 a.m., you made a statement to Serceant Farks.

A Yes.
0 Is that right?

A If that is the date that is on the paper. I didn't
remember the date. |

o} You waited two months before you talked to the police
about what you heard?

A I was out on medical relief.

Q0 _QOut on a medical relief?
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A Yes.
0 ilow long was your medical relief?
A Approximately maybe six weeks or so.
Q Six weeks or so? At any time the night of December

%th, were you crying for any reason?

A Yes, I was.

¢ Were yoﬁ crying as yocu were leaving the emergency
room?

A I am sorry. 1 didn't hear you.

Q You were c¢rying as you were leaving the emergency

room, right?
MR. MC GILL: Objecticn, Your Honor.
THE COURT: Well, I'll permit that.
THE WITNESS: Yes.

EY MR. JAMAL:

e} Why were you crying?
A Because, Officer Faulkner had just died.
0 While you were in the emergency room, d4id you see

police beat anyone?

A Ne, I did not.
Q Did you see anyone kicked?
A No.
Q Now, remember the electric door you were speaking

of?



