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COURT CRIER: Court is in session.

MR. McGILL: Good afternoon, your
Honor.

Your Honor, vhile Mr. Jackson is
getting ready, this is a petition for the return
of property, a petition riled by Mr. Jackson.

THE COURT: Do you have-a copy of
the petition, Mr. Jackson?

MR. JACKSON: Yes, sir, It was
filed, your Honor.

THE COURT: All right. It should
be in the file, then.

MR. JACKSON: Your Honor, we have
nsver received a property receipt in this matter,
I don't kxnow vhether in fact one was prepared.
And trefore going forwvard, sir, I would ask the
Commonwealth to provide me with a property
receipt, if one exists,

THE COURT: You are talking about a
property receipt in regard to the defendant,
property of the defendanté

MR. JACKSON: Yes, sir,

MR. McGILL: Your Honor =--

THE COURT: Mr., McGill, do you knovw |
if there is 2 property receipt, and, if so, vheref



it 1s?

MR. McGILL: Your Honor, the
property receipt -- we don't have 1t rizht now.
There is one. And it basically covers a brief-
case and ltems enclosed within --

n THE COURT: It's not much of a
receipt 1f the defendant or his ccunsel doesn't
have 1t.

MR. McGILL: Excuse me, your Honor?

THE COURT: It's not much of a
property receipt if neither the defendant nor
his attorney has it,

Tbkey are supposed to get a receipt,
arer.'t they?

MR. MceGILL: They would get copiles
of all things, certainly, at the discovery
proceedings, your Honor. |

MR. JACKSON: As you well know, your
Honor =-

THE COURT: Well, vhen you take
possession of property, don't you give & receipt
immediately to the defendantf ‘

MR. McGILL: Well, your Honor, at
that point -~ if you will hold on for a moment,

sir, and lot me speak to the detective, to make



exactly what has occurred --

THE COURT: All right.

MR. McGILL: Your Honor, wve can get
a copy of it, and in & short period of time. At
the time vhen 1t was made out, your Honor, the
defendant wvas in the hoﬁpital, and there wvas some
eonfusion as to wvho was desirous of gétting it,
obtaining the receipt. And since there wvas con-
fusion, we at that time retained it. Ve can get
one, i1f your Henor vouldilike, at this point.

MR. JACKSON: I don't want to delay
the proceedings, but I think if 1in fact th;t
receipt can be supplied wvhile this hearing goés
rorwafd, your Honor, I would appreciate having
it.

THE COURT: I would thihk so, 8o
that wve know vhat we are talking about.

MR. MeGILL: The receipt will in-
dicate, as I ssy, that the principal item
seized vas & briefcase and the items contained
therein.

THE COURT: Well, can you check on
vhere it is right hov, the property receipt, and

have it sent over?



MR, McGILL: Yes, sir,

THE COURT: Well, 4t spparentlr is
going to refer to & briefcase and certain items
contalned in the briefcase.

MR. JACKSOR: Yes, sir,
MR. McGILL: Among other items, your
Hoﬁor. _

THE COURT: Pardon?

MR, McGILL: There were other
items seized, your Honor.

THE COURT: All right.

MR, JACKSON: That's the reason I
feel the receipt is necessary, your Honor., Be-
cause we are suggesting thet the pclice confis-
cated a number of {tems--wve have & list of
items here. And ve wvant to first, before going
forvard with the argument, sir, rescive that in
fact these items vere taken, And after that is
resolved, we would want to know under vhat
circumstances the Commonwealth is distinguishing
some items to be returned and some not to be
returned. And it's my understanding thus far
that the Commonwealth has no argument as to some
items, your Honor, but they do have argument as

"to others., And if, for example, sir, two items
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are shovn to have been taken, one is alleged to
be evidence and the cther is not, ve would like
to have the benefrit of that information.

THE COURT: I presume you have a
1list of things you claim wvere taken at the time
of'fhe arr?st?

MR. JACKSODR: I do, your Honor.

THE COURT: Why don't we assume
that that's the correct list and go ahead vith
1t?

MR, JACKSON: PFine, =ir.

Your Honor, I will read the list
into the record,

The follovwing items were taken from
Mr. Jamal: |

A Semsonite briefcase,

An address book contalning numercus
addresses.

A passport enclosed within the
aldress book.

S3ix cannlisters of film, color film,
35 milimeter, undeveloped.

Eight audio cassettes, with souni,
Ampex.

Six nevs reporter notebooks.
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One Sanyoc tape recorder, a micro-
mini tape recorder.

One pair of eyeglasses, dlack horn-
rimmed.

One microphone, Electro-voice. !

Three eight-by-ten color photographs,

_ Press Credentials for 1976, 1977,
1978, 1979 and 1980.

A wallet containing identificstion.

A 1981 Press Credentisl.

There were personal photos, business
cards, and the like, contaiﬂed therein, in that
vallet,

There vere some items of mail from
various parts of the country, &£lso mail from
Holland, from Indonesis.

There was some business mail as well
that wvas contained within this bdriefcase.

There were manuscripts of news
articles,

There vere five micro-mini audio
cassettes, your Honor, additlional to those thaﬁ
I have already indicated.

There was a 1981 edition of the

New Observer nevspaper, and additional information



and material that vas in the briefcase.

THE COURT: All of that vas in one
briefcase?

MR. JACKESOK: These items wvers either
in the briefcase or near the briefc;se, your
Honcr.

THE COURT: All right.

MR, JACKSON: On or about his person.
My client has attempted to i{itemize the things that
he had in his possession at that time, your Konor.
There ﬁay be some items that the police arc in
possession of that for some reason or another have
not been included in this list as cof this moment.
And 1t is our ccontention, notwithstanding the
evidence that was presented at the preliminary
hearing, that none of these items are ir any vay
-=- could in any way be considered as évidence or
characterized as evidence. And for that reason,
sir, we would like them returned immediately.

THE COURT: Mr. MeG11l?

MR, ﬁcGILL: Yes, your Honor.

THE COURT: First of all, do you
knov what items were taken from the person of the
defendant, either taken from the person of the

defendant or veres at or near the person of the



defendant?

MR. McGILL: Of those items that
vere enumerated, yes, your Honor, I do. And
most of those things vere in fact seized., There
is some gquestion I have -- and I will check with
Detective Thomas when he comes back -- as to one
or two items,

As to the petition for the return
of property, our position, bmsically, your Honor,
is that thess items vere properly seized, that
a portion of these 1tems‘wou1d in fact be evidence
in the cease, or may be evidence in the case, =t
least, sir. I refer particularly to the items
which would involve the identification of the
individual, sfr, showing placement hear the scene
of the crime, or &t the scene of the crinme,
articles found in the vehicle that hé vas
allegedly driving shortly before, found in the
vehicle vhere it was parked, sir. And these
items would be relevant with respect to
connecting this defendant, placing him at the
séene. And this woul& go to items wvhich would
directly be related to the defendant, vwhether
the items carry the defendant's name on them,

or wvhether the item is a photograph of the
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defendant, wvhether the item identifies the

defendant in some other way.

As to items

that wvould not fall

into that category, your Honor, that particular

category, we would be glad to return.

THE COURT:

Well,

as to which of

the items is there no argument?

MR, MeGILL:
say --

THE COURT:
briefcase?

MR. MeGILL:
thet being taken back.

THE COURT:
the address book?

MR. MeGILL:
being returned, sir.

THE COURT:
being returned?

MR, McGILL:
TEE COURT:
MR, McGILL:

being returned, sir.

THE COURT:

Your Honor, I would
How abcut the Samsonite
1 §ave no objection tc
All right. What about
I would object to that
You do object to that
Yes, sir,
What about the passport?

We object to thet

All right. What about

the aix cannisters of £ilm?
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MR, McGILL: No objection.

THE COURT: And the audio cassettes?

MR. McGILL: As to some of those
cassettes, your Honor -- I think as to fcur of
those there would be no ob jection.

THE COURT: And the six notebooks?

MR. MeGILL: Your Honor, 1 would
object to all of those notebooks.

THE COURT: What about the mini-
cassette tape recorder?

MR, MeGILL: I don't reelly know
if that 4s in. If it is, your Honor, 1 have no
objection to that being returned. And I think it
is. I think it's there.

THE COURT: What about the eye-
glasses?

MR. McGILL: That's not'there, sif.

THE COURT: Not there?

MR, McGILL: Ro. If it vere, there
would be nc objgction.

THE COURT: What about the micro-
phone?

DETECTIVE THOMAS: There's one item
listed, Panasopic, but no microphone. There was

a receipt in there for repairs.
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MR, McGILL: As far as that's con-
cerned, that's another one 1 have a question
about. If that can be located, of course, it
vill be returned.

) THE COURT: And the three eight-by-
ten color photos?

MR. MeGILL: I'm not sure vhich ones
they are talking abbut, your Honcr, But most of
the photczraphs, your Honor -- I have no
objection that they be returned, most of the
photographs, sir.

THE COURT: Including those three
eight-by-ten photographs?

MR. McGILL: Again, I'm not sure
vhich ones he is talking sbout. I believe the
ones he is talking sbout would be all right, the
eight-by-ten photographs, but, again; I'm not
certain vhich ones he is referring to.

THE COURT: What about the press
credentials?

MR. MceGILL: We would object to
those being returned, your Honor. There are
photographs on the back of those, sir, taken at
different times.

THE COURT: And the wallet?
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MR. McGILL: I would object to that
being returned,

THE COURT: What about the 1981 Preas
card?

MR. McCILL: That is not in there,
your Honor, to our knowvledge, There is a Vehicle
COdé Press Card, vhich ve have no objection to,
no objection to its being returned.

THE COURT: How about the personal
photos and business cards?

MR. MeGILL: Mest of the personal
photos c¢an be returned without problem, your
Honor. The business cards wve would object to.

THE COURT: Pardon?

MR. MeGILL: We would object to the
bueiness cards.

THE COURT: How about the mail, the
mail vith the different addresses, from different
pPlaces?

MR. McGILL: Some of the mail I
vould object to, your Honor, with the defendant's
name on 1it, sif, and different addresses. |

THE COURT: And what abcut the

manuscripts?
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MR. McGILL: Those in reference to
Mr., Morley and -- well, basically, those in
reference to Mr. Morley, along with the cassettes
involving those, no objecticen.

As to the other ones, your Honor,
ve would object to thelr being returned, those
that would have either his voice or his name on
them, sir, vhich would be connected to his ldenti- »
ficaticn;

TEE COURT: And there are other
cacssettes mentioned here, I think some micrc-mini
cassettes.

MR, McGILL: Well, your Honor,
any cassettes with the defendant's volce cn themn,
sir, we would object tc returning. Cassettes with
someone else's veoice cn them, those certainly would
be returned without problem. |

THE COURT: What about the 1981
edition of the New Observer nevspaper?

MR, MecGILL: We have no objectlon
that that be retufned, ycur Honor. We have no
objection that any nevspapers be returned.

THE COURT: So there is no argument
about those?

MR. McGILL: TXo, sir.
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THE COURT: All right. As to the
other items, what is the evidential value? Is 1t
identity?

MR, McGILL: Yes, your Honor,
basigslly {dentification, handwriting, name,
things of that nature, should it become necessary,
sir.,

At this polint, of course, the
defendant ocbviously has no obligaticn to let us
knov anything as far as a defense is concerned.
But I think there are other items vhich vere
connected to him, sir, vith his name and other
identifications about him, vhich may be used on
cross-examination., It's difficult to tell, your
Eonor. But as to those items, they are all based
upon identificetion and vork and efforts on his
behalf, But as far as involving other people, sir,
or newspapers, or anything like that, there is no
desire to retain that material,

All of these things, your Honor,
vere seized appropriately under the lav. Ang,
of course, anything in dispute, anything about
vhich there 4is a dispute, would be properly lit-
igated at 2 motion to suppress hearing, litigated

at that stage, vhich i{s another issue, of course,.
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That 13 not before the Court at this time.

| But I state to the Court, sir, that
there is evidentiary value that the Commonvealth
sees with respect to certain of these items, and
will seek to have those items connected with the
defendant.

MR, JACKSON: Your Eonor, may it
ple#se the Court, before proceeding, sir, I would
ask the Commonvealth if in fact there are any
other items that they know of that they have in
their possession, sir, that they have not indi-
cated so far.

THE COURT: Are there any other
items except the ones vhich Mr. Jackson enumer-
ated? Do you have the property receipt?

MR, MeGILLt Your Honor, there are
several items in there -- all of the items, sir;
if T may just -- excuse me, your Honor. May I
have just a moment, sirf

THE COURT: Yes.

MR. McGILL: Thank you, your Honor.

Your Honor, Detective Thomas has
Just handed to me -- vhich I will nowv hand to

counsal -- and I vill let the Court see it, of
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course -~ a copy of the property receipt.

MR. JACKSON: Thank you.

MR. MoGILL: All of the items in i
the briefcase basically fall into categories that .
haveTbeen mentioned in their petition. Instead of:
thres photographs, there may be more. “Business
mail;' of course, is all-inclusive, includes many
things. There are some documents, transcripts,
with the defendant's name on them, your Honor, that
may not have been mentioned.

But basieally, your Honor, the
categories themselves are all-inclusive, It just
may be that the quantities are not accurate,

MR. JACEKSON: May 1t please the
Court, just to disagree with the Commonwvealth, as
your Honor will note from the property receipt,
-there is 8 reference to the briefcase, but ir I
recall correctly, sir, there 4is no reference to
the wvallet., And ve don't know if in fact there
may be other items as well. There is not a
category, in other vords, that suggests anything
about a wallet. And ve have already gotten a | %
concession from the Commonvealth that in fact |
there was a wallet taken. And I think all ve are |

simply_given nov 1is one'property receipt. 1
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don't knov if there are others. There may be or
may not be, But it seems to me that once the

Commonvealth takes possession of items, sir, at

some point there ought to be some indication that
they bave them.

As I say, they have conceded that
they have the vallet. I simply vant to know vhat
else it is that they have,

THE COURT: I think, at the very
least, that you ought to enumerate in detail
exactly vhat s in your possession. 7You don't
have to do that nowv. But I think the defendant
is entitled to knov vhat you have. I suppose they
vould be entitled to that information under normal
discovery proceedings, in any event. So you might
as vell do that, prepare a list of vhat you have,
vhen you get back to your office.

MR. McGILL: I will do that, sir, if
your Honor wishes me to do so. .

| I will state for the record that
ve certainly vill comply with all the rules of
court, all the rules of discovery. And if your i
Honor wants that information to be given to the
defendant now, we will do 41t nowv, sir.

THE COURT: Yes. With respect to
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that information, I don't think you have to wait
until formal discovery proceedings. :

MR, MeGILL: Very wvell, sir. I villi
say, your Honor, that with reference to the Number
12 item -- let me give you a copy that I had
Xeroxed, sir =-- this is the sheet that wvas pro-
vided by Mr. Jackson ~=- in reference to Number 12,
vhere it says ~-- vhere 1t speaks of the wvallet,
identification, and so forth, personal photos,
business cards, and also, a little bit later,
where it speaks of notebooks =-- these things wvere
certainly there, sir, And that's why I say that
that area, speaking of notebooks, and so on -~
that 1s a category, your Honor. And there wvere
maybe three or four or five items in that cate-
gory.

But really, I will say to the Court,
sir, that in my perusal of all of the items with
Detective Thomas, there reslly is not a signifi-
cant -- t§ my recollection, there is really not a
significant difference in those categories vith‘
respect to vhat is enumerated here (indicating),
vith relation to vhat is enumerated herg, sir, on
this sheet,

Hovever, pursuant to your Honor's
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order, I will forthvith get a complete itemization
of every item that is in the briefcase.

MR, JACKSON: Pine, sir.

Your Honor, with that matter aside,

I vou}d first ask your Honor to advise me vhen ve
could}expect to receive those items from the
Commonvealth. I would ask for them forthwith, sir,
ifr tﬁat's at all possible.

THE COURT: Let's say late this
afternoon or tomorrovw morning. I don't see any
problem getting them enumerated.

MR. McGIlL: Ko, your Honor.

MR. JACKSON: I was really talking
about the {tems that the Commonwealth has no
objection to, sir.

THE COURT: All right. When can they
be returned fo the defendant?

' MR, MoGILL: Certainly by tomorrow
morning, your Honor.

MR. JACKSON: Okay.

THE COURT: Contact Mr. McGill and
gake the arrangements,

MR, JACKSON: Yes, sir,

THE COURT: The basic position of

the District Attorney's Office is that the other
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items have some evidentiary value.

MR, JACKSON: May I be heard as to
that, your Honor?

THE COURT: Yes,

MR. JACKSON: The Commonwealth has
simply made an allegation, "We have certain itenms,
and vé are going to use them or may use them as
evidence. "

It would seem to me, your Honor,
that if in fact there is no argument that indeed
the items belong to Mr, Jamal, then the Commonwealth
has.to come forvard and say something more than,

"We are going to use them as evidence,' or, *We
may use them as evidence." They have to indicate
in vhat vay they are evidence, 1t would seem toc me,
in vhat way they are going to be used.

Nov, I knowv the Commonwealth heas
indicated that some of the items have identifica- .
tion value, evidentlary value from that standpoinx,;
photo identification, voice 1dentir1caﬁion, things i
of that nature. ;

Hovever, if there are several i
cassettes containing his voice, it seems to me it

vould only be surplussage tc have a lot of tapes,

e lot of cassettes. What are they going te do,
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your Honor, play all of the tapes? It seems to
me that the Commonvealth is keeping them, in fact,
for the content, because of the content, not
necessarily for the voiee.
. That's my argument. T submit that
1f in fact identification is the basis for the
Commonwealth's keeping this evidence, if in fact
a briefcase was found in the cabd, if in fact a
wvallet wvas found on his person, it seems to me
that the Commonwealth doesn't need each and every
item that was found here, sir, either in the cabdb
or on his person, to showv them as items of iden-
tification, to present them as evidence of iden-
tifisation.

Ir, again, the items seized in the .
briefcase, from the briefcase -- and there vere
a number of items, sir, and T am not éoing to
go through them -- but, for eiample, the press
cards from 1976 to 1981 -- why do they need all
of them, your Honor? I am referring to items
such as that. -I am suggesting to the Court that
there is no need for all of them, for the Common-
vealth to retain all of them.

We already knov -- and certainly the‘

Commonwealth is going to prepare a receipt, sir,
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or & list of all of those items seized, a list
that's going to say this item vas found in the
cadb, this item was found in the briefcase, this
item vas found on ﬁis person, and so on. That
has already been established, sir. Ve can't
damage the evidence, your Honor. And it seems to
me ;ﬁat it bas already been established that 1t
existg. And 1f it's only going to be used for
identification, 1f an officer or some other lav
enforcement official takes the stand and says
this vas found in the car, this wvas found on his
person, this was found in the briefcase, and he
refers to a number of items found in d4ifferent
pPlaces, sir, 1t seems to me that that would only
be duplicating the evidence,

I am suggesting to the Court that
the content of those tapes, the content on those
notebooks, sir, is important to the defense. The
Commonvealth has not even suggested that the
content of those tapes or of those notebooks is
important, And I don't knowv vhat the Commonvealth
intends tp do with them, but I'm sure that if |
copies have not been made of them -~ wvell, I'm
sure they will be.

S0 it vould seem to me, your Honor,
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given the right of Mr. Jamal to his own poasessions;
and the possible potential probative value of
those items -- vhich the Commonvealth has indi-
cated is very minimal ~- 1t would seem to me, your
Honog, that the burden is on the Commonwealth to ‘
in rﬁct convince your Honor that indeed these par-g
ticuiar items have evidentiary value, probative
valu?, that each and every one of the items that
they are refusing to return has some specific
probative value and that the interests of the
Commonvealth vould in some way be compromised if
they vere returned.

MR. McGILL

THE COURT: Yes,

MR. McGILL: Very briefly, sir, the

May I respond?

burden to present evidence to this Court 1is
properly on the Commonwealth, sir, throughout all
proceedings in this matter,

As far as the qﬁality or, in fact,
the quantity of evidence présented at trial, sir,
to determine this defendant's guilt or innocences,
that will be, really, based upon the Commonvealth's
disecretion in hov it presents its case. And for |
the defense to state that the quantity is too

much or too little, sir, or wvhatever, 1is in fact ?
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taking ocur role avay from us, sir. Our obligat.ionf
is to present the evidence to the Court, present |
our case to the Court as best wve can.

All of these items are relevant,
sir,:the location of the vehicle, the identifica-
tion of the defendant, the items found in the
vehicle and in the briefcase -- all of this is
relévant. And this evidence, may it please the
Court, may become even more relevant, depending
upon the defense.

If there are specific items -- and I
mean very specific items, sir -- that the defeanse
vishes and it says it cannot do without because it
needs them for its defense, we naturally -- within
the ambit of the rules of court, actually -- ve
vould make those items avajilable to the defense.

If the item is a tape recording or a photograph,
sir, ve wvould make the item available for vieving
or for playing, listening to the tape, sir, at our‘
place, our cffice. Ve would certainly do that, .
your Honor. And, therefores, it would not adveragly
affect the defense at that tims. |

Also, sir, the petition for return
of property 1s, I might suggest, in a sense pre-

mature, PBut it was agreed to by me simply because
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I felt that there vere many things early on that
may vell be of importance to him and vhich would
have no relevance at all to the case, This is why
I agreed to the presentation of this motion today.
The proper time, however, is after the return of
the verdict by the jury.

| THE COURT: Well, 4if some things are
totally not relevant to the prosecution ~--

MR, MecGILL: Yes, sir.

THE CdURT: == the defendant I think
hes & right to get them back,

MR, MeGILL: Yes, your Honor. And
that's vhy I have agreed to return'those itens,
the ones we have agreed to, as early as tomorrovw
morning. | |

And I will say to the Court, and on
the record, sir, that at the conclusion of the
trial, vhatever the result, all non-evidentiary
mattérs will immediately go to the defendant. We
are nol trying to hold these items for anything
except the trial, for purposes of the trial, sir.
, MR. JACKSON: Your Honor, just
briefly, 1f I may. Again, your Eonor --

THE COURT: I understand your argu-

ment.
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MR, JACKSON: Pine, sir. Your chor*
there are some items -- and it would seem to me i
that the one wvay for me to avoid getting something ?
is to say that it's absolutely necessary. If I !
say tpe briefcase is absolutely necessary, then :
the C§mmonvea1th may change its mind and say,
i'Mayb'e ve'd better keep that, because the defense
is going to use it.,"

In other words, with reépect to any
item that ve are ssking for -- and we have made
specific request for all of these eighteen items,
sir -- I'm suggesting that the Commonwvealth will
feel that if it's needed by the defense, then it
probably vill be needed by the Commonwealth,
because of some potential defense,

And 1t seems to me, again, that Mr.
Jamal has rights that persist, your Honor, ss your
Honor well knovs, notvithstanding the burden that
the Commonwesalth has, And the Commonvealth is
not_given the authority to simply go in and take
each and every thing that they want because it may
potentisally have some value, probative value, |

THE COURT: I understand your
argument.

MR, JACKSON: Yes, sir.
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TEE COURT: The Commonwealth has
indicated certain items, categories of {tems, that
are going to be returned to you.

MR, JACK30ONR: Yes, sir.

o THE COURT: I believe seven or eight
categories of items.

MR. JACKSON: Yes, sir,

THE COURT: As to the other things,
I do see some reason for the Commonwealth to k
retain them, vhether to use them for identifica-
tion purposes or perhaps for some other evidential
purpese,

MR, JACKSON: Without the Common-
vealth suggesting vhat those purposes are, your
Honorf Just to say that they are relevant and
probative, sir, I don't believe is sufficient., TIt.
seems to me that they have the burden of saying
more than that. |

VTHE COURT: Vell, they did refer
to ldentification, that some of the items would
be used for {dentification purposes,

MR, JACEKSON: Yes, sir.

THE COURT: Certain of the items
are going to be used in sn attempt to identify

vho wvas p}esent at the scene, vhether or not the
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defendant vas there, vhether or not certain items
belong to him, and so on.

MR. JACKSOR: I understand that,
your Honor. I understand those items are in issue.
But I_gm simply saying, sir, vhy must each and
every?one of those items bde retained? And I am
not, as Mr. MeGlll suggests, intruding on the
COmmohvealth's duty to try its case,sir, because
they, of course, have that burden. Butl it seems
to me that in the trial of a case, every case,
any case, sir, you don't bring forth each and
every item vhich establishes one issue, If
identification is in issve, and Af an item estab-
lishes identirication, then you don't need to
present all of the other items to establish that.

MR. MeGILL: I would suggest to the
Court that thaf is our decision to make, not Mr,
Jackson's,

I would, hovever, point out to the
Court ~- and I think thies undercuts the primary
thrust of the argﬁment of counsel, one of the
arguments of counsel, that certain of these 1tem$
are needed for the defense -- I am saying again,
sir, that if he needs anything it will be made
avallasble to him.
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THR COURT: All right. Well,
certain items are going to be returned at this
time., As to the others, I can see some argument
by the District Attorney's Office., And I think
that_argumant makes sense, that certain items are
goiné to be used for identification purposes, and
s0 on.

| S0 as to the items that are not
going to be returned at this time, I am not
inclined to order them returned, not at this stage
of the proceedings.‘ Hovever, they should be
available to the defense., You can certainly in-
spect them and listen to them and look at them
and do vhatever is necessary vith respect to them.

. MR, JACKSON: Fine, your Honor. And

I would only ask, in that instance -- I would
suggest to the Court that I canhot make effective
use of those items that are being retained by
myself. I would need my client as well, sir, And
ve certainly don't wvant to do that under the
suspices of the District Attorney and the District
Attorney's Office. And my question would then be,i

!

sir, hov vould those items be made avallable to us;

in a8 vay that ve could make effective use of them??

MR. McGILL: Your Honor -- f
i
|
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THE COURT: There are several vays

Mr. MoGill, vhat is your suggestion?

|
!
!
of doing it. !
|
|

MR, MeGITL: T didn't mean to
interrupt the Court.

Well, your Honor, most of the items
are_items vhich are documentary in nature. Those
items certainly can be duplicated and provided
both to defense counsel and to the defendant.

Those wvhich are sudio, your Honor,
I'm sure some arrangement can be made with respect
to those,vhether or not it be that someone be
present wvhen the tapes are played, or vhatever.
This material is within the custody of the police
at this time, sir, as vell it should be’, to main-
tain the chain of custody, as well as for security'
purposes, I am sure that arrangements can be h
made, your Honor. Again, ve are not trying to
hinder the defense.

THE COURT: All right. As to those
items which have to be examined and vhich can't E
be copied, I think you can make arrangements to |
exanine those at a location to be agreed upon by é
counsel, vhere you can be present with your .

client and a representative of the District ‘
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Attorney's Office can be present.

MR, JACKSOR: Pine, sir.

THE COURT: 8o those items can be
examined by you. And if anything else develops
vhareryou feel further motions are in order, you
can file those.

- MR, JACKSOR: Am I to understand that
the documentary items that the Commonwealth wishes
to retain, sir, that they will make copies of them
and make them available to msé

MR, MeGILL: I did not say that,
your Honor., I said, in response to the statement
that his c¢lient wvould have to be present and that
1t would be difficult for him to get to the
District Attorney's Office--I said that as to those
items which counsel believes are necessary for his
client to view, eir; ve can duplicate them, they
can be duplicated,

MR. JACK3OR: All of themf 1 anm
saying, your Honor, all of them}

THE.COURT: Well, the address book
can be duplicated.

MR. McGILL: Yes, sir.

THE COURT: The passport you can

photostat. The eyeglasses, I don't knov what
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you're going to do with them.

MR. McGILL: I don't know if they
have them,

THE COURT: Well, I don't knov 1ir
. you peed them for any reason.

‘. MR. McGILL: WNo, sir. They would
be one of the things wve are going to return,
Jus£ like the radio or anything else, sir,

THE COURT: The credentials,
business cards -- you can duplicate thouse, 1If
there are a lot of business cards, maybe you can
keep one or tvo and give the rest back,

MR. MeGILL: 1If there are a number
of them, of ocourse.

MR, JACKSON: T am simply saying
that all of those items that the Commonwealth has
indicated they want to retain that are documentary
your Honor -- I want them copied. Because they
are crucial to the defense. B3So that there is no
misunderstanding; your anor, that wve want some
and not 511; ve want coples of all of those 1ltems
that the Commonweslth has indicated it wants to
retain; sir, that are documentary in ﬂ;ture.

THE COURT: Everything that 1s

retained will be duplicated--except those vhich
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require listening to. And if you really fesl that
you vant to have a copy of some tape, I vould |
think that can be done. I think a copy of a tape
can be made for defense sounsel even if the
original 1s retained by the District Attorney's
Office at this stage of the proceedings.

_‘ MR. JACKSON: PFine, sir. And that
other material will be made avallable to me
tomorrovf

MR, McGILL: What are you referring |
to, counsel§

THE COURT: fhe items you agreed to
turn over,

MR. McGILL: Oh, yes. And, also,
you vill get the enumerated list that the Court
has ordered.

MR. JACKSON: Fine.

THE COURT: Does that take care of
everythingf

MR. JACKSON: Well, there are
several other items which were brought to your
attention before, sir. One is the petition to
strike the testimony of Cynthia White. I handed
that to the Court on the 1lth, I believe. And

your Honor did not assign a return date for that.
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I know thers wvas some question -~

THE COURT: Her testimony st the
preliminary hearing§

MR, JACKSON: There and here, sir,
before your Honor,

- THE COURT: At the bail hearing,
you méan}
| MR. JACKSON: That's right.

MR, MeGILL: In response to that,
sir, I believe that that motion will be consoli-
dated vith other motions on the motion date. So
that st that time --

THE COURT: PFebruary 22nd, yes.

MR, JACESOR: PFine, sir.

HR. HcGIﬁLi And ve could at that
point certainly have the notes of testimony and
be able to argue from the notes,sir. I wvould be
prepared to argue at that time,

THE COURT: All right., That is a
petition to strike --

MR. JACKSOR: Cynthia White's
testimony, sir.

THE COURT: All right., Anything
elae}

MR. JACKSON: Yes, sir. Your Honor
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may recall that I had also brought to court, sir,

a petition to employ & ballistician, a petition to
employ a pathologist, forensic pathologist, and
petitions to employ an investigator and a photog-
raphe;. I believe I have given counsel for the
Commonwealth a copy of each of those petitions. 1If

I have not, sir, I will certainly do so at this

time,

THE COURT: You want a ballistics
expertf

MR, JACK3ON: Yes, sir.

THE COURT: A photographer and an
investigator5

MR. JACKSON: Yes, sir.

THE COURT: Any cobjection to any of
those, Mr, McGillé . | .

MR. McGILL: TRo, your Honor. Whaf-
ever the Court feels 1is propef, sir. I really
don't feel I have standing to object.

THE COURT: I just wanted to knov 1if
you have any objection. I'm going to rule.

MR, McGILL: ©No, sir, I don't,

THE COURT: What else§

MR, JACKSON: Let's see; your Honor.

Ballistics expert, investigator, photbgrapher and
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& forensic pathologist. .
THE COURT: A forensic pathologiatf ;
MR. JACKSON: Yes, sir, ;
THE COURT: That might be proper in ;
this case. All right, those are the four petitions
you;haveé

MR, JACKSON: Yes, sir.

THE COURT: Present those four orders
and I'll sign then.

MR. JACKSON: Sir?

TEE COURT: If you have the orders,
I'11 sign them,

“ MR. JACKSOKR: Your Honor, there is
one other item I would like to bring to the
Court's attention. And it would be, sir, in the
form of an oral motlon.

Mr, Jamal, as your Honor may know,
is presently being held at the Detention Center,
in the hospital wing. i

Mr. Jamal, ss your Honor again may
knov, was wounded, sir; at or about the time of
his arrest,.

‘Mr. Jamal is a vegetarian, sir,
and has been a vegetarian for some twelve or

thirteen years. There is a specific diet that he



for, sir, as vell as a need for.

Those food items have not been
provided to him on a regulsar basis at the prison.

THE COURT: The test I would use is
vhether or not the request is so unusual or the
rood‘items 80 difficult to provide that it would
causes problems to the prison author;tiea. There
is ﬁrecedent for granting a special diet under
certain circumstances, The question is vhether
it presents a problem to the prison authorities
to comply vith such an order.

MR, JACEKSON: Well, your Honor, 1
vould respectfully ask your Honor to issue such
an order in this casse.

The items, your Honor, are rav
vegetables, fruit -- some of these items he has
alfeady received up at the prison, sir. The
prodblem is he doss not receive them on a regular
basis, and many times he has to rely on
individuals, staff members, using their own
inistive to bring them in -- not that they are
doing anything which ia unauthorized.

THE COURT: Do you have sany kind of |
liat of food items that he --

MR. JACKSON: Yes, sir, I do.
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THE COURT: I would like to check
vith the superintendent of prisons and see whether
there is any problem with respsct to this. If he
says they can't get this item or that item to the
prison every day, that's a factor I'll have to
consider., 1If he indicates there's no problem in
providing this food, I'll probably sign an order
to that effect. - It's something I'll have to
take up with the prison authorities, 1If it's so
izpractical that it causes a problem to the
prison authorities, I'11 have to consider that.

MR. JACKSON: I would suggest to
the Court that if indeed it develops that it may
be impractical and may present a problem for the
-prison authorities to provide this food, sir, I'm
sure there ars resources available that would
make those food items available to Mr. Jamal., 3o
if it's a problem for the prison, I'm sure I could
make arrangements t6 have those food 1tems brought
to the prison.

THAE COURT: Well, you see, I don't
knov whether that would present other problema.'

MR, JACKSONR: 1I don't know either,
sir. But the food can certainly be made available;

that's my point, your Honor.



40

THE COURT: Unless there'alaoma
ob jection on the pert of the prison authorities
that 1t's too difficult or that it poses & grest
problem to them, 4n all likelihood I'll sign an
order to that effect. Give me a list of the items
you vant, and if there's no great problem, then,
as I say, I'll probably sign an order to that
effect, to provide that those food items be
delivered to the prison on a regular basis,

MR. JACKSON: PFine, sir.

THE COURT: Providing that they can
be delivered on a regular basis to the prison.

MR. JACKSON: Yes, sir, Thank you,
your Honor. |

THE COURT: T want to check with the
prison authorities first, though.

MR. JACKSON: Yes, sir, I believe
that completes my business before the Court.

MR, McGILL: As far as the employ-
ment of an inveatigator; a photographer, and so
forth, forensic pathologist, would there be a
dollar limit on that,sirf

THE COURT: Well, I would follov

our policy in that regard. We would allov the
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standard initisl amount., And if there is addi-
tional wvork that needs to be done, you can file
an itemization with your psy petition, an
1terized statement of vhat‘yas done, and the
trialyjudge will give that consideration.
Genefally, you won't run into any great problem
1f 1t's shown that the work was necessary and ﬁas
relevant to the procesedings.

MR.JACKSON: Your Honor, one of the
problems -- and I'm not even sure that your Honor
has the authority to resolve this problem --

I'm not sure the forensic pathologist and the

investigator, sir, vill wvant to vait until the

case is over and I file a petition, as your Honor

suggests -- I'm not sure they will want to_vait
that long to be paid. And I'm wondering whether
or not there is some provision or might be some
provision for an interim payment.

THE COURT: WVell, give me a short
memorandum on that, and I'1l1 look into it. I'm
not ﬁfomising you any definite results, but maybe
ve'll work something out that will enable you to
proceed with the case, |

MR, JACKSON: Thank you, sir.

e - ————— A ® ——— e S e e
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