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‘Fallible’ legal system must avoid injustice 

The Atlanta Journal-Constitution

By WILLIAM S. SESSIONS

11 July 2007

The release of 124 death row inmates in the United States has made clear that the administration of the death penalty is not infallible. When there are important questions about whether someone facing execution is actually guilty, those questions must be examined and resolved by the courts or, as a last resort, by the executive branch.

Troy Anthony Davis has been on death row in Georgia for more than 15 years for the murder of a police officer, and related violent crimes. I was the director of the FBI under Presidents Reagan, Bush and Clinton, and I believe that there is no more serious violent crime than the murder of an off-duty police officer who was putting his life on the line to protect innocent bystanders.

That being said, we must be convinced that the right person has been convicted. Serious questions have been raised about Davis' guilt. The murder weapon was never found, and other important physical evidence was missing. Key witnesses made inconsistent statements, and seven out of the nine non-police witnesses have now recanted or changed their original testimony, some stating that they had been pressured by the police to implicate Davis. One of the two witnesses who has not recanted his testimony has now been implicated as the real murderer by two witnesses at trial and four new witnesses. In addition, concerns have been raised about the conduct of the police and prosecutors.

Finally, it appears that the quality of legal representation Davis received during trial was, by his own lawyer's account, seriously deficient. While Davis' case proceeded through the courts, the budget of the Georgia Resource Center, which represented him, was dramatically cut. A lawyer from the Resource Center stated in an affidavit that "We were simply trying to avert total disaster rather than provide any kind of active or effective representation."

The courts considering Davis' case properly administered procedural rules that prevent those courts from considering claims that were not raised at the right time or in the right manner. However, these rules can be too restrictive and can prevent the courts from dispensing justice. They can stop the courts from hearing even claims of innocence, such as in Davis' case. They can prevent the courts from hearing these claims even if the reason they were not properly raised was because of an overburdened lawyer with insufficient resources, such as in Davis' case. As a result of these procedural obstacles, no court has examined the claims Davis' current legal team has raised.

I am a member of the Constitution Project's bipartisan Death Penalty Committee, which includes supporters of the death penalty, like me, as well as opponents. We condemned the kinds of procedural barriers that prevented the courts from addressing the merits of Davis' case, and we recommended that they be eliminated. Second, we insisted that capital defendants have competent lawyers with adequate resources.

Former Chief Justice William Rehnquist once wrote that the judicial system, "like the human beings who administer it, is fallible." I agree. Especially when it comes to a human life, the courts should always be able to examine claims of innocence.

But the matter is no longer before the courts, since the U.S. Supreme Court recently decided not to hear Davis' case.

It would be intolerable to execute an innocent man. It would be equally intolerable to execute a man without his claims of innocence ever being considered by the courts or by the executive.

Georgia's Board of Pardons and Paroles can consider the issues raised by Davis. I urge that body to immediately do so and to grant clemency.

###

Troy Davis' 'day in court' brought travesty of justice 

Atlanta Journal-Constitution

By BOB BARR 
Published on: 08/08/07 
I've been called a lot of things, but a "bleeding heart liberal" is not one of them. I am a firm believer in the propriety and historic soundness of the death penalty. But, as a proponent of our Constitution and its attendant Bill of Rights, I believe just as strongly in the fundamental fairness that lies at the heart — or should lie at the heart — of our criminal justice system. Because of its obvious finality, the death penalty must be employed with as close to absolute fairness and certainty as humanly possible. Several recent cases, including that of Troy Davis here in Georgia, have raised legitimate questions about just that proposition. True conservatives, as much as the most bleeding heart liberals, should be unafraid to look carefully at such cases. 
A new study of wrongful convictions — "Judging Innocence" by University of Virginia law Professor Brandon Garrett — provides cause for concern. Professor Garrett studied 200 cases of wrongful convictions and found that in each case, DNA evidence conclusively proved the individual's innocence and resulted in exoneration. According to Garrett, the leading cause of these wrongful convictions was erroneous identification by eyewitnesses, which occurred in an overwhelming 79 percent of the cases. Even more disturbing, in 25 percent of the cases, this faulty eyewitness testimony was the only evidence against the defendant. 
In 31 of these 200 cases, the prisoners appealed to the U.S. Supreme Court, but the court refused to hear the appeal or ruled against them. In other cases, higher courts decided that trial errors were "harmless" and therefore did not constitute grounds to reverse. Even with DNA evidence conclusively clearing them, many of these defendants faced enormous obstacles in convincing courts to overturn their convictions. 
These individuals had their proverbial "day in court," but the wrong person was convicted and sent to prison or death row. Perhaps equally troubling, the real perpetrators remained free and in at least some cases committed more crimes. 
Garrett concluded that the resistance of courts was not the only reason why these innocent people were unable to prove they were innocent. Another reason is that procedural obstacles often prevent courts from hearing evidence, even evidence of innocence. Also, good lawyers are essential to enable a defendant to mount a defense and raise all relevant issues. Several years ago, a commission of distinguished Georgians concluded that our state failed to provide a "constitutionally sufficient, fair criminal justice system." The commission said the state must provide "[s]ignificantly more money ... for those without adequate resources to provide [a defense] for themselves." It found that while more money was essential, it was equally important for the state to create a public defense system that "insures quality, uniformity and accountability." Georgia responded by creating a much-improved defense system. Unfortunately, because the Legislature failed to provide a practical mechanism to implement and fund the new system, it is itself now threatened by a funding crisis. 
Troy Davis, recently granted a 90-day stay of execution by the Georgia Board of Pardons and Paroles and a promised hearing before the state Supreme Court, had his "day in court." Yet nearly every reason Garrett cites for wrongful convictions applies in the Davis case. The murder weapon was never found, and there was no other physical evidence tying Davis to the crime. While it was representing him, the Georgia Resource Center's budget was slashed; his lawyer admitted the best he could do was to try "to avert total disaster." Seven of the nine eyewitnesses have since recanted or changed their testimony, some even saying they implicated Davis only because of extreme pressure from the police. And new witnesses have now implicated one of the remaining witnesses as the real killer. 
Troy Davis' life is at stake; but so is the credibility of our criminal justice system. If a "day in court" means anything, it is that this man is entitled to a thorough and fair review of evidence that he is innocent. Georgia's highest court has determined that a "day in court" — crucial for those accused of capital offenses — must be measured not only temporally but qualitatively as well. In this, we should all applaud them. 
###

Execution of Ga. Man Near Despite Recantations

Some Witnesses Now Say He Is Innocent

The Washington Post 
By PETER WHORISKEY
16 July 2007 
Page A01

A Georgia man is scheduled to be executed by lethal injection on Tuesday for killing a police officer in 1989, even though the case against him has withered in recent years as most of the key witnesses at his trial have recanted and in some cases said they lied under pressure from police.

Prosecutors discount the significance of the recantations and argue that it is too late to present such evidence. But supporters of Troy Davis, 38, and some legal scholars say the case illustrates the dangers wrought by decades of Supreme Court decisions and new laws that have rendered the courts less likely to overturn a death sentence.

Three of four witnesses who testified at trial that Davis shot the officer have signed statements contradicting their identification of the gunman. Two other witnesses -- a fellow inmate and a neighborhood acquaintance who told police that Davis had confessed to the shooting -- have said they made it up. 

Other witnesses point the finger not at Davis but at another man. Yet none has testified during his appeals because federal courts barred their testimony.

"It's getting scary," Davis said by phone last week. "They don't want to hear the new facts."

The circumstances of the case have provoked criticism beyond the usual groups that oppose the death penalty.

"There is no more serious violent crime than the murder of an off-duty police officer who was putting his life on the line to protect innocent bystanders," William S. Sessions, FBI director under presidents Ronald Reagan and George H.W. Bush, wrote recently in an op-ed piece in the Atlanta Journal-Constitution. But "serious questions have been raised about Davis's guilt. . . . It would be intolerable to execute an innocent man."

At the heart of Davis's difficulties is a law passed by Congress and signed by President Bill Clinton in the wake of the Oklahoma City bombing -- the Antiterrorism and Effective Death Penalty Act of 1996.

The legislation was aimed at bomber Timothy J. McVeigh but has had far broader consequences: It limits the reasons for which federal courts can overturn death penalty convictions. In Davis's case, it has helped block the exploration of witnesses' statements that they had lied at trial.

Before the law, the federal courts intervened to provide "relief" to death row inmates -- that is, a new trial, new sentencing hearing or a commutation of the sentence to life imprisonment -- in about 45 percent of cases, though the rate was declining. But between 2000 and 2007, federal courts intervened to provide such relief to the death row inmate in about 10 percent of cases, according to a forthcoming study.

"People might say the law makes the system more efficient. But we have significantly increased the likelihood of executing someone who is actually innocent," said David R. Dow, a University of Houston law professor who co-authored the study with Eric M. Freedman of Hofstra University.

The second of five children, Troy Anthony Davis grew up with his parents and siblings in Cloverdale, a black, middle-class subdivision in Savannah.

By Aug. 19, 1989, when the shooting occurred, Davis had finished high school and had taken a physical to join the Marines. At 20, he was living at home and working for a fence company.

He had once pleaded guilty to a concealed-weapons charge after a traffic stop, but he told the judge a passenger had stowed the gun under the car seat. Davis received a $250 fine. His record was otherwise clean.

The Burger King where the shooting happened is next to a Greyhound bus station, on a ragged edge of this city's touristy historic district. As the restaurant was closing at 1 a.m., a fight over a beer was erupting in the parking lot between a homeless man named Larry Young and another man who, some witnesses said, threatened to shoot him.

After the man pistol-whipped Young, a police officer doing an off-duty shift in uniform as a security guard came out. The officer told the man to halt, witnesses said. Before Officer Mark A. MacPhail could unholster his gun, the man shot him once in the chest, then once in the face.

Lacking a gun or other physical evidence, police were forced to rely on witness accounts to determine the shooter.

Davis and a friend were at the Burger King that night; so were several others. After the shots were fired, they scattered.

In the hours after the shooting, several people at the scene told police that it was too dark, or that it happened too quickly, to know who was who.

But the day after the shooting, a person at the parking lot that night, Sylvester "Red" Coles, came to the police with a lawyer. Some witnesses would later say that Coles was the shooter. But in his meeting with police, Coles implicated Davis.

A manhunt for Davis began. He turned himself in to the police four days later.

At the same time, police were working the streets, asking anyone who might have been there, or who knew Davis, to talk.

"The police came over here four or five times," said Jeffrey Sapp, 38, a neighborhood acquaintance of Davis. "They said, 'You know, your friend is on the run, so he must be guilty.' They said, 'If you don't talk, we can take you to jail for withholding evidence.' "

Sapp eventually told them that Davis had bicycled by his house and confessed to shooting MacPhail.

"It was a lie," Sapp said.

Other key witnesses have told a similar story -- that police prodded them to implicate Davis. The affidavit from Darrell Collins, the friend who was with Davis that night, was typical.

"I told them it was Red and not Troy who was messing with that man, but they didn't want to hear that," Collins, who was 16 at the time, said in his 2002 statement. "The detectives told me, 'Fine, have it your way. Kiss your life goodbye because you're going to jail.' After a couple of hours of the detectives yelling at me and threatening me, I finally broke down and told them what they wanted to hear."

Adding to the confusion, the Georgia attorney general's office, which later looked into the case, portrays Coles as threatening to shoot the homeless man; the district attorney who tried the case has repeatedly said that Davis made the threat.

In late August 1991, a jury convicted Davis in the slaying. He was sentenced to death.

Davis and his family struggled to find lawyers who would pay attention to his appeal. At a key time in his appeal, the Georgia Resource Center, which was representing Davis, underwent a 70 percent budget cut.

"We were getting a lot of law students," Martina Correia, Davis's sister, said.

She eventually found a pro bono lawyer from Arnold & Porter, a well-known firm, on Court TV. But by the time the lawyer took on the case, tracked down witnesses and got depositions recanting some of their original testimony, the courts said it was too late to press the appeal. Indeed, the fact that the new evidence is being presented so late is used to dismiss his attempts to introduce the testimony, his pro bono lawyer, Jason Ewart, said.

Prosecutors have dismissed the significance of the new testimony.

"A recantation . . . does not prove that the witness' testimony was in every part the purest fabrication," Chief Assistant District Attorney David T. Lock wrote in legal papers filed last week.

Yet a sense that procedure, rather than the question of innocence, has driven the case has led Georgia Rep. Hank Johnson (D) to explore changes in the law that would allow appeals courts to more readily review such cases.

None of the new rules seems likely to help Davis before Tuesday, however.

"I just think they made a mistake in the investigation," Davis said by phone last week. "I'm just trying to hold up. . . . I'm trying to maintain my faith that God will step in and soften the judge's heart."

###

As convicted killer waits for death, some say their own lies framed him
The Atlanta Journal-Constitution 
By MONI BASU 

15 July 2007 
Savannah --- If Troy Anthony Davis is executed Tuesday, Tonya Johnson will be in mourning. Not just because she has known Davis since they played together as children. But because she will have to accept that she played a role in his death. 
"It will be hard to live with myself after what I [have] done," she says. "It will be very hard." 

Hard because Johnson believes Davis is an innocent man. Harder still because she says she did not tell the whole truth to police when they questioned her about the events that took place on a summer night in 1989. 

Fear ate at her soul then, she says. 

She never spoke openly about the murder of Savannah police Officer Mark Allen MacPhail. Not with her friends, not with her family. Only years later did she tell a cousin, who nudged her to "do the right thing" and step forward. 

Seven of nine key witnesses who implicated Davis in MacPhail's murder have recanted their testimony since the 1991 trial. Others, like Johnson, later made sworn statements that shifted the blame away from Davis. 

Some say they lied initially or withheld vital information. They were young then, as fearful of the police as they were of neighborhood thugs. Some were in trouble with the law and say they acted out of self-preservation. 

Johnson is still scared of retaliation from the man she thinks really killed MacPhail. But over time, she felt the risks were worth taking, especially after her cousin promised to protect her. 

"I couldn't hold it in anymore," she says, sitting on a small brick wall along a former Burger King parking lot where MacPhail was killed. The restaurant moved to another location, but a homeless shelter and Greyhound bus station are still there. So is the motel across the street, now The Thunderbird Inn, where a witness said Davis had a "little smirky smile" and a gun in his hand. 

The passing of months and years reshaped lives and chipped away at what was allegedly untold. Some witnesses say Davis' fate weighed heavily on their consciences. 

"This is real. The death warrant has been signed. An innocent man is going to die," says April Hester Hutchinson, Johnson's friend who was with her the night of the murder. 

Many of the witnesses claim that detectives were intent on pinning Davis with the crime and intimidated them into giving incriminating statements. Back in 1989, Savannah's police force was not a welcome sight in African-American communities. "They weren't nice," Johnson says. "You did all you could to avoid them." 

But by the time the witnesses spoke up, it was too late for Davis, who has always maintained his innocence. 

Because of a 1996 federal law that aims to accelerate death penalty appeals, courts have ruled that new evidence cannot be considered in a capital case if it should have been presented during the appeals process. 

Davis was convicted of shooting MacPhail, an off-duty officer who was responding to a fight at the Burger King. Police did not find a murder weapon. Nor was there any DNA evidence. The prosecution relied on the testimony of eyewitnesses. 

Davis is scheduled to die Tuesday unless the state Board of Pardons and Paroles decides to commute his sentence. A clemency hearing is set for Monday. 

Though never heard in court, the witness recantations fuel hope for Davis' defense and an army of anti-death-penalty forces, including Amnesty International, which criticize the state for putting to death a possibly innocent man. 

But witness recantations are not always well-received in the justice system. 

Are witnesses remorseful for having testified against a man who lived among them? Or why would anyone now believe a person who lied once under oath? 

Johnson says fear prevented her from telling police the whole truth about what she saw on a balmy summer night 18 years ago. She says she was sitting on the porch of unit No. 1152 at the Yamacraw Village public housing complex with her friends when a man came running from the direction of the Burger King and hid two guns behind the screen door of the abandoned unit next door. He returned a while later and asked Johnson: "Is he dead?" 

The man was sweating heavily and in a panicked state. "He gave me the impression that he did it." 

That man, Johnson says, was not Davis --- but someone else from the neighborhood. The man implicated Davis at his trial and has not recanted. Davis' lawyers have alleged in court motions that the man Johnson saw is the real killer. 

Neighborhood residents describe the man as a "nasty bully" who fell in and out of trouble as routinely as the Savannah River ebbs and flows. Johnson says he carried guns and drank heavily. 

Johnson did not point the finger at Davis. But she, like her friend Hutchinson, kept quiet about seeing the other man that night. She felt harassed by him, harassed by the police. 

"A lot of us were afraid" of the man, she says, standing outside her old home at Yamacraw. "I still am afraid. He threatens a lot of people." 

Johnson thinks he doesn't know where she lives now but worries he could find out. "It's not hard. Savannah's too small." 

Jeffrey Sapp says he stepped forward after sleepless nights thinking about the friend he helped send to death row. 

Police officers repeatedly questioned Sapp at his mother's home in Cloverdale, a black middle-class subdivision where the Davis family also lived. The neighborhood was crawling with police after the MacPhail killing. 

"They told me they could lock me up for withholding evidence," Sapp says, sitting in the same living room in which he was questioned. "I got tired of it. So I told them Troy confessed to me. None of it was true. 

"It was almost 20 years ago. It's hard to believe. We were so young then." 

Sapp derides himself for being a pawn in a dangerous game. He sometimes walks around the corner and stands in front of Davis' house. He thinks: "That's my home-boy Troy on death row for something he didn't do." 

Sapp looks weighed down by the thought of the pending execution. He drops his head and stares at the carpet. His only consolation is that Davis once told him he knew the police questioned him under duress. Sapp says Davis forgave him after he spoke the truth. That is how he is able to live with himself. 

###

As Execution Nears, Last Push From Inmate's Supporters 

The New York Times 
By BRENDA GOODMAN 

15 July 2007 

ATLANTA, July 14 -- It was a Friday night in a rough part of town when Officer Mark A. MacPhail of the Savannah Police Department showed up to work his second job, moonlighting as a security officer for the Greyhound bus station on Oglethorpe Avenue in Savannah, an area where transients were known to congregate and to drink through the early morning hours. 

A few hours later, early on a Saturday morning in August 1989, Officer MacPhail was shot and killed as he tried to break up a fight over a can of beer. He never drew his weapon. 

The man convicted of shooting the officer that night in 1989, Troy A. Davis, is likely to be the focus of an unusual clemency hearing before the Georgia Board of Pardons and Paroles. On Monday, the board is to hear the case of Mr. Davis, 38, who was sentenced to death in 1991 for the killing. 

Though prosecutors have considered the case solved for nearly two decades, a chorus of eyewitnesses say the police arrested the wrong man. Now, on the eve of execution, scheduled for Tuesday, they have joined his family and his lawyers in an effort to get the courts to hear new evidence they say proves he is innocent. 

With no physical evidence -- the murder weapon was never found -- prosecutors relied heavily on the testimony of nine eyewitnesses who took the stand against Mr. Davis. 

But since his trial, seven of the nine have recanted or changed their testimony, saying they were harassed and pressed by investigators to lie under oath. Other witnesses have come forward identifying a different man as the shooter. 

But because of a 1996 federal law intended to streamline the legal process in death penalty cases, courts have ruled it is too late in the appeals process to introduce new evidence and, so far, have refused to hear it. 

Legal experts, including William S. Sessions, a retired federal judge, a former director of the Federal Bureau of Investigation and a self-described supporter of the death penalty, have sounded the alarm over Mr. Davis's case. They say it underscores the many ways the death penalty is unevenly and wrongly applied, particularly in the South, the region with the most death penalty cases. 

''It would be intolerable to execute an innocent man,'' Mr. Sessions wrote in an op-ed article for The Atlanta Journal-Constitution. ''It would be equally intolerable to execute a man without his claims of innocence ever being considered by the courts or by the executive.'' 

Representative John Lewis, Democrat of Georgia, is expected to testify at the clemency hearing Monday. 

In addition to the hearing, lawyers for Mr. Davis asked for a new trial, but on Friday, Judge Penny Haas Freesemann of Chatham County Superior Court in Savannah denied the bid. Mr. Davis's lawyers told The Associated Press that they would appeal to the state Supreme Court. 

Mr. Davis's older sister, Martina N. Correia, has watched her brother's battle against a legal system she believes is biased against poor black defendants. 

Georgia is one of only two states that do not guarantee defense counsel for condemned prisoners after they have exhausted their direct appeals. 

''Our father worked as a sheriff's deputy in Savannah,'' said Ms. Correia, 40. ''My fiance is a police officer. We trusted that if you're innocent, the system would work.'' 

''When they finally got people to tell the truth, they said it was too late to introduce it,'' she said. ''Some of these people, I don't know how they sleep.'' 

On June 10, Ms. Correia and her mother led representatives from Amnesty International to the offices of the Georgia Board of Pardons and Paroles and delivered thousands of letters written in support of Mr. Davis, asking for clemency. 

It is rare for the board to commute a death sentence but not unprecedented. Since 1973, the board has granted 50 clemency hearings and commuted 8 sentences. 

The last was granted more than three years ago, however, and even Mr. Davis's lawyers acknowledge that despite the outpouring of support for their client, undoing 15 years of what previous defenders have admitted was poor legal work on behalf of their client would be a long shot. 

''But we believe the truth can prevail,'' said Jason Ewart, a lawyer from Washington who is representing Mr. Davis. 

Some of the facts of the night Officer MacPhail was killed are not in dispute. 

Early on the morning of Aug. 19, 1989, a man described as a neighborhood thug, Sylvester Coles, began harassing a homeless man named Larry Young for the beer he was carrying in a paper sack. 

A crowd of bystanders, some of whom had spilled out of nearby Charlie Brown's Pool Hall after hearing the ruckus, followed the fight as it progressed up Oglethorpe Avenue toward the bus station. 

Several witnesses later testified that they had heard Mr. Coles threaten Mr. Young with a gun and then saw him pull a pistol out of his pants and then use it to beat Mr. Young on the head. 

Fearing for his life, Mr. Young yelled for someone to call the police, and Officer MacPhail responded. He was shot twice and died. 

Mr. Davis said he had been one of the bystanders who came out of the pool hall and watched as Mr. Coles tormented Mr. Young. He said that he had run when he heard Mr. Coles threaten to shoot Mr. Young and that he had never looked back. 

Mr. Davis surrendered to the Chatham County Sheriff's Department several days later when he learned the police were looking for him, said his sister Ms. Correia. The family says it trusted that what seemed to be a case of mistaken identity would quickly be sorted out. 

With no physical evidence to connect Mr. Davis to the shooting, the prosecutors relied heavily on the testimony of nine witnesses, including Mr. Coles, who identified Mr. Davis as the gunman the day after it happened, with a lawyer by his side. 

Mr. Coles could not be found for comment this week. 

But in an affidavit filed later, one of the witnesses, Antoine Williams, recalled his testimony that Mr. Davis was responsible for the crime. 

''Even when I said that,'' Mr. Williams said, ''I was totally unsure whether he was the person who shot the officer. I felt pressured to point at him because he was the one who was sitting in the courtroom.'' 

Ms. Correia said that as the day of the execution drew near, some of the people who testified against her brother were feeling remorse. 

''These witnesses, they are calling my brother and asking him to forgive them,'' Ms. Correia said. ''They thought if they told the truth and signed a piece of paper saying they lied before that's all it would take. He would go free. They can't believe he might die because they lied.'' 

###

A chance of innocence
State parole board must intervene in death row inmate's case 
The Atlanta Journal-Constitution

By MIKE KING for the editorial board

13 July 2007 

Last-minute appeals by lawyers to spare the life of a death row inmate are common. And sometimes the claims made on behalf of inmates strain credibility.
Others are much more than that. Sometimes, they are legitimate efforts to stop the state from executing someone who could very well be innocent. The case of Troy Anthony Davis, scheduled to come before the state Board of Pardons and Paroles on Monday, is one of those. It would be a grave injustice if Davis is killed by lethal injection next week.

Davis, 38, was convicted of the brutal murder of Mark Allen MacPhail, a young Savannah police officer responding to a fight in a parking lot in 1989. Without substantive physical evidence — no gun, no DNA — prosecutors relied entirely on the testimony of witnesses. They found nine who implicated Davis. A jury found him guilty. He has been on death row since 1991, but Davis has maintained his innocence from the day he was arrested.

After his legal appeals were exhausted, however, significant developments occurred that demand closer examination:

• Seven of the original nine witnesses against Davis have renounced or contradicted their trial testimony. An alarming number now claim they were intimidated by the police. Of the two witnesses who have not recanted their testimony, one was implicated by two other witnesses during the trial as MacPhail's killer, and by four new witnesses since then.

• Davis is caught in an untenable procedural bind. Because of a 1996 law aimed at speeding up death penalty appeals, federal and state courts have ruled they can't consider new evidence in a death penalty case if the defendant should have brought it to the court's attention during the appeals process. But in the Davis case, most of the witnesses didn't recant their testimony until years later. Moreover, to get the courts to reopen the case, the defendant must be able to show that given the new evidence, no reasonable juror would convict him. That's an impossibly high standard.

• Some of the witnesses didn't get a chance to recant because the initial appeal in the Davis case was handled by attorneys from an underfunded state defender's agency that lacked the resources to track witnesses down and investigate what they told police, as opposed to what they testified to at trial.

The case has generated an exceptional amount of interest. Groups and individuals opposed to the death penalty support Davis, including Amnesty International, Nobel Prize winner Desmond Tutu, Sister Helen Prejean and Harry Belafonte. Archbishop Wilton Gregory has asked Catholics in the Atlanta archdiocese to pray for clemency for Davis.

The case has also drawn the attention of the Constitution Project, a bipartisan group that seeks consensus on difficult legal issues. William S. Sessions, a former federal judge and FBI director under three presidents, a death penalty advocate and a member of the project's Death Penalty Initiative, has researched Davis' case and strongly believes more investigation is needed.

Over the years, 124 death row inmates have been released from state prisons after evidence proved their innocence. Police, prosecutors, judges, witnesses and juries make mistakes, but those mistakes can never be reversed once a death sentence is carried out.

The Board of Pardons and Paroles is not being asked to set Troy Anthony Davis free. But in the name of justice it should allow him to make a new case for his innocence.

###

11th-hour plea for Georgia inmate's life

Activists urge officials to look at new evidence pointing to Troy Davis' innocence in a 1989 police slaying

Los Angeles Times
By JENNY JARVIE

11 July 2007

ATLANTA — With a Bible under her arm, Virginia Davis on Tuesday led human rights advocates to the building that houses Georgia's Board of Pardon and Paroles. All she wants, she said, is for someone to listen to the facts in her son's case before it's too late.

Troy Anthony Davis, 38, convicted of the murder of a Savannah police officer, is scheduled to be executed next week.

Yet a growing number of human rights activists are urging Georgia officials to consider new evidence that might prove his innocence. Thus far, state appeals courts have declined to hear his case.

Since Davis' 1991 trial, which was based entirely on witness testimony, seven of the nine witnesses who implicated Davis have renounced or contradicted their trial testimony, with many claiming they were intimidated by police.

One of the two remaining witnesses, defense attorneys say, is a principal suspect, who has himself been incriminated by nine witnesses.

"We have the evidence," said Virginia Davis, 62. "All we need is someone to listen."

Davis appears to be caught in legal limbo. His initial state habeas corpus petition was handled by attorneys from an underfunded defender organization that lacked the resources to investigate his case. After that, his petition was denied on the grounds that evidence of police coercion of witnesses was "procedurally defaulted," meaning it should have been raised earlier.

"I think it's a sad day in Georgia … that they're willing to try and kill an innocent man," Davis said in a rare telephone interview with reporters Monday. "I don't want to die, especially for a crime I didn't commit."

Davis' case, legal experts say, is a stark reminder of the legal hurdles death row inmates must overcome, particularly in Georgia, which, like Alabama, does not guarantee death row inmates counsel for appeals.

Last year, experts from Georgia's legal community produced a report, sponsored by the American Bar Assn., recommending that Georgia impose a moratorium on executions because the state could not ensure fairness and accuracy in every capital case. Among other things, it cited racial disparity in capital sentencing, with those convicted of killing whites 4.5 times more likely to be sentenced to death as those convicted of killing blacks.

In this case, the officer killed was white; Davis is black.

The state parole board is scheduled to hear an appeal for clemency from Davis' lawyers Monday, a day before Davis is set to be executed by lethal injection at a state prison in Jackson, Ga.

On Tuesday, scores of activists joined Davis' family, attorneys and two trial witnesses to deliver 4,000 letters of support. The Rev. Desmond Tutu, a Nobel Prize winner, and singer Harry Belafonte are among those who support a rehearing.

"We are here because the death penalty is a runaway train," said Larry Cox, executive director of Amnesty International USA. "It renders a defendant virtually helpless in the face of such machinery as incompetent defense, prosecutorial misconduct, racial and class bias, and mishandled or ignored evidence."

It was just before 1 a.m. on Aug. 19, 1989, when Savannah police Officer Mark Allen MacPhail was shot twice as he responded to reports of a disturbance outside a Greyhound bus station.

With no physical evidence — the weapon used in the crime was never found — the case rested on witnesses. The first man to implicate Davis was Sylvester "Red" Coles, who went to the police with a lawyer soon after the shooting.

Coles has now been implicated by nine witnesses.

Davis' appeal lawyers argue that the Savannah Police Department, caught up in the emotion of the crime, rushed to judgment, and that Davis' trial counsel did not sufficiently investigate the state's evidence.

Davis' initial state habeas corpus appeal was handled by attorneys from the Georgia Resource Center, whose budget was slashed in 1995 by the federal government. In an affidavit, Davis' former attorney, Beth Wells, said "the lack of adequate resources and the numerous intervening crises" made effective representation impossible.

Since then, Davis' appeals have been limited by a 1996 federal law, the Anti-Terrorism and Effective Death Penalty Act, which allows appeals only in very narrow circumstances.

Last year, the 11th Circuit Court of Appeals denied Davis' petition for rehearing, arguing that he had not "borne his burden to establish a viable claim that his trial was constitutionally unfair."

"The execution of an innocent man is not unconstitutional," said Jason Ewart, Davis' attorney, "so we face an uphill battle."

###

Davis family portrays murder convict as prayerful, kind

Savannah Morning News

By JAN SKUTCH

8 July 2007

The family of Troy Anthony Davis remembers how he left Windsor Forest High School to care for a paralyzed sister while his mother worked.

And how he spent his own money so neighborhood kids could have ice cream on a hot summer day.

They say he is not the man prosecutors have portrayed as a cold-blooded killer who awaits execution in the 1989 slaying of off-duty police officer Mark Allen MacPhail.

"The Troy Davis I knew, and the Troy Davis I know now, is still the same person," said Martina Correia, his older sister who has spent 15 years trying to get his conviction thrown out.

"Troy has always been a very prayerful, very kind person," she said.

On Aug. 28, 1991, a Chatham County Superior Court jury convicted Davis, now 38, of killing MacPhail in the parking lot of the Greyhound Bus Station/Burger King restaurant on Oglethorpe Avenue.

The jury recommended the death sentence.

The officer, 27, was shot twice with a .38-caliber pistol as he tried to break up a fight in the early hours of Aug. 19, 1989. He never unholstered his weapon.

Prosecutors said Davis shot MacPhail once in the heart while the officer was standing, then a second time in the face as he lay on the parking lot.

Davis fled to Atlanta ahead of a massive manhunt but later surrendered to authorities Aug. 23, 1989.

No court reviews

Davis consistently has said he is innocent, but a number of courts have refused to intervene.

When the U.S. Supreme Court rejected a request by attorneys for Davis for a final review June 25, the denial exhausted his appeals.

"I was very shocked they didn't write a dissenting opinion," Correia said. "That didn't mean Troy's case did not have any merit."

Only a July 16 clemency hearing before the Georgia Board of Pardons and Paroles stands between Davis and death by lethal injection the next day at the Georgia Diagnostic and Classification Center at Jackson.

His supporters contend the conviction was not based on physical evidence, that no murder weapon was ever found and that prosecution witnesses have since recanted their testimony.

They plan to rally in Atlanta on Tuesday and deliver about 3,000 letters and postcards in support of clemency for Davis, according to Amnesty International USA officials.

'Everyone convinced'

"I don't think it would have mattered what Troy said in that courtroom," Correia said. "Everyone was convinced he did it.

"That jury was feeding on what they had heard for the last two years. Troy Davis was a cop killer."

Correia has memorized large portions of the trial transcript and can point to areas she said make no sense, or that show police coercion or are based on unreliable witnesses.

"There was police and prosecutoral misconduct in this case," she said.

Detectives "pressured, pressured, pressured" witnesses until they got tired and signed prepared statements containing lies, Correia said.

"Everything is not as black and white as it looks," she said. "If Troy is so guilty, why are we in such a hurry to kill him? They don't want people to know.

"Where is the evidence against Mr. Davis? I say to you: You don't have any."

Correia said her brother graduated from Richard Arnold High School in 1987 and was getting ready to join the U.S. Marine Corps in the summer of 1989.

Virginia Davis, Troy Davis' mother, is more succinct.

"I don't believe that my son got a fair trial," she said. "My son was in there (the courtroom) fighting for his life, and I should have been in there with him."

Excluded

Both women said they were barred from the courtroom during the trial because prosecutors listed them as potential witnesses.

"There was a lot of hatred directed against my brother and my entire family," Correia said.

Virginia Davis recalled how her son worked, then cashed his check and left $80 on her dresser each payday to help pay for groceries.

Or how he could be counted on to do his chores each weekend.

"Most young men wouldn't do that. He did," she said.

The Rev. Samuel Williams, pastor of Faith Missionary Baptist Church and president of the Interdenominational Ministerial Alliance, also has questions.

"Based on what I have heard and what I know about the case, it seems to be a miscarriage of justice," Williams said. "I don't know.

"I think there is a grave discrepancy between process and perception. Once people develop a perception, it becomes the truth. ... It becomes more powerful than the truth."

Williams said he hopes the pardons and paroles board moves toward clemency for Davis.

On June 25, the board conducted a clemency hearing for John Hightower, 68, in a July 1987 conviction.

He was executed a day later.

If Davis is executed, both the Davis and the MacPhail families lose, Correia said.

"I want justice for Mark MacPhail, just like she (Mrs. MacPhail) does," Correia said.

"I'm on death row just like Troy," she said. "My entire family have been. You're not just killing that person. You're killing their families."



TRIAL AND SENTENCING SUMMARY

It took the jury just under two hours Aug. 28, 1991, to find Troy Anthony Davis guilty of:

Malice murder by fatally shooting off-duty police officer Mark Allen MacPhail twice while he was working as a security guard for the Greyhound Bus Terminal.

Obstructing MacPhail in the performance of his official duties.

Possession of a firearm during the commission of a felony.

Aggravated assault by shooting Michael Cooper in Cloverdale about an hour before the MacPhail slaying.

Aggravated assault by pistol-whipping Larry Young in the parking lot of the Burger King restaurant before MacPhail was killed.

The same jury took more than seven hours over two days to recommend the death penalty. They based their recommendation on:

MacPhail, a peace officer, was slain while in engaged in official duties.

MacPhail's "murder was outrageously or wantonly vile, horrible or inhumane in that it involved depravity of mind or aggravated battery to the victim prior to his death."

Chatham County Superior Court Judge James W. Head imposed the death sentence Aug. 30, 1991.
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