Justice Is Just an Emotional Feeling: Judge Sabo’s 1995-97 Kangaroo Court
One of the three defense points the 3rd Court of Appeals rejected in its March 27, 2008 decision not to grant Abu-Jamal a new trial or at least new hearings in any form was the claim that the behavior of the original trial judge Albert Sabo during the 1995, 1996, and 1997 post-conviction hearings was so unfair and unconstitutional as to warrant relief.
In its decision, the court gave this point short shrift and referred to one of its earlier decisions where it says it held that federal “habeas proceedings are not the appropriate forum … to pursue claims of error at the PCRA proceeding.” Given the date of that decision (Lambert v. Blackwell), October 12, 2004, it is curious why the court certified Abu-Jamal’s PCRA claim in the first place, a certification that took place only on December 6, 2005.
But maybe that is just another one of the irregularities in court behavior which seem to almost inevitably crop up whenever it comes to Mumia Abu-Jamal. On a more substantive level, the courts recent decision practically says that however biased, immoral and outrageous a judge’s behavior may be during PCRA proceedings, it will no longer be subject to federal review.

This in alone is reason enough to strongly protest the recent court decision, since as we will see in a moment, Albert F. Sabo posture and deeds during Abu-Jamal’s 1995-97 hearings fit all the adjectives just mentioned, and more. The following article is an abbreviated, stripped-down to bullet points form of a much longer, amply footnoted article on the same topic which will be published on www.abu-jamal-news.com towards the end of April 2008.

Unfortunately, there is no time or space here to go into the horrendous – or “disturbing” – as the Philadelphia Inquirer politely called it in 1995 – performance of Judge Sabo at Abu-Ja​mal’s original 1982 murder trial.
Since this behavior, which reached from stripping Abu-Jamal of his right to self-represen​tation, the seating of manifestly biased jurors, the undue haste with which he conducted the trial, the blocking of areas of evidence and examination vital to the defense to the toleration of unconstitutional remarks by the prosecutor and much, much more, has been amply documented elsewhere, I will constrain myself to one single point concerning the original trial.
On March 18, 1982, Abu-Jamal’s then lawyer Anthony Jackson made a motion to the pre-trial judge, Judge Ribner, to have questionnaires sent out to prospective jurors in the case to enable the defense to see to it that the jury finally empanelled would be impartial and fair. This was to supply the defense beforehand with more information about the jurors, and one of the reasons why Jackson said that information was needed was the systematic exclusion of black jurors by Philadelphia prosecutors by means of peremptory strikes.
Ribner, himself a harsh jurist who presided over 9 death sentences, transferred the decision to the trial judge, Albert Sabo, who dealt with the question on June 4 at one of the suppression hearings (during the brief period when Abu-Jamal was allowed to represent himself), of course found the concerns of the defense unfounded and a questionnaire for prospective jurors unnecessary, referring even to alleged Pennsylvania court procedure that disallowed it.

Here, a defense attempt to get information about the jurors in the pool out of which the eventual jurors would be selected, including information about race, was blocked by Judge Sabo even before the jury selection itself, even though a questionnaire, which the defense offered to pay for out of its own all but empty pockets, would likely have saved a lot of time in jury selection – and having a speedy trial was one of Judge Sabo’s purported main concerns.

This is the natural point to hop on to some important points about Sabo’s posture during Mumia Abu-Jamal’s 1995-97 post-conviction hearings, where the need for speedy proceedings was time and again an argument Sabo used to try to throw the defense in disarray, a practice by the presiding judge that ran like a thread through the nine weeks of the hearings:
· After the Governor of Pennsylvania, later Homeland Security Czar Thomas Ridge, had preempted the defense’s filing of its PCRA petition by signing an execution order against Abu-Jamal for August 17 on June 1, 1995, Judge Sabo, in a rare display of judicial sadism, refused to stay the execution until August 7, when the proceedings were already well under way. That meant that the prisoner moved into the so-called “phase 2,” which in turn meant that Abu-Jamal was stripped of almost all personal belongings, placed under permanent 24 hour supervision, and stripped of the right to use the prison legal library resources at a time when he needed them most.
· Judge Sabo used Abu-Jamal’s execution date repeatedly as an excuse to quash subpoenas of important witnesses, to deny supplemental petitions, to interrupt defense attorneys’ arguments, and even to fine and in one case throw them in jail. When he finally granted a stay of the execution ten days before the set date, he gleefully told the defendant and his understandably jubilant supporters: “Calm down, don’t be too happy because that’s only for this one.”
· In a stunning display of bias, Judge Sabo himself disrupted what is called “courtroom decorum” by allowing off-duty police officers to carry their guns with them into the courtroom. After repeated representations by the defense concerning this, at the hearing on July 31, 1995 he said: “They are in here for my protection. […] Any police officer that is in here is authorized to carry a gun, as far as I am concerned, 24 hours a day.” When defense attorney Wolkenstein protested “An off-duty police officer, in our opinion, should be treated the same as any other citizen who comes into this Courtroom,” he responded: “No, no, it’s all together different. […] I will make the decision who can carry a gun in this Courtroom and who can’t.”
· When on August 2, 1995 the defense tried to subpoena clerks from the Administrative Office of the Pennsylvania Courts as well as the Jury Commissioner of the County of Philadelphia as part of their PCRA petition argument that jury pools were not drawn “from a fair cross section of the community,” Sabo silenced attorney Wolkenstein and had her locked up in a jail cell instead. All subpoenas were quashed, leading attorney Jonathan Piper to state during the defense’s closing argument on September 11, 1995: “We have been precluded from presenting any evidence with respect to the racially-biased manner in which jury pools were selected in Philadelphia in 1982.” This is particularly stupefying since
· Twelve and a half years later, the 3rd Circuit Court of Appeals (1) denies Abu-Jamal relief on the question of racism in jury selection because of an alleged lack of defense data on the racial composition of the jury pool, the very question Wolkenstein tried to address when Sabo locked her up, and (2) declares that whatever Judge Sabo did during the PCRA hearings can no longer be part of any federal review, including his move to block the defense from getting hold of the data that the court now demands.
· During the same day of the 1995 PCRA hearings, August 2, Sabo blocked attorney Williams from completing his examination of a potentially important eyewitness of the events on December 9, 1981, cab driver Robert Harkins, who described the shooting of P.O. Faulkner in a way that flatly contradicted the prosecution’s eyewitness’ testimony at the 1982 trial. When Harkins, apparently under intense police/prosecution pressure in the days before his PCRA testimony, for the first time ever claimed to have seen the shooter slump down exactly where the police claimed to have found Abu-Jamal, Sabo prevented any further examination of this witness by the defense. In the meantime, this has emboldened those for whom Abu-Jamal’s guilt is an article of faith to claim Harkins as a “fifth” prosecution eyewitness, whereas in fact everything else that Harkins ever testified totally contradicts the prosecution’s story of the shooting.
· In connection with this, Sabo uttered one of the most shocking sentences during all of the PCRA hearings. When Williams insisted on questioning Harkins further “to seek justice” and “to ensure that an innocent person is not executed,” Sabo, after snappishly interrupting him with the words “How about when it [sic] is guilty,” brutally revealed the apparent guidelines of his judicial career: “Counselor, justice is an emotional feeling. That’s all it is. […] Justice is an emotional feeling. When I win my case, it’s justice. When I lose my case, I didn’t get justice, you know. So take it from there.”
· After the final arguments of both sides on September 11, 1995, it took Judge Sabo no more than four days to churn out a 154-page decision with 290 factual findings where he denied every argument made by the defense and found everything that the prosecution had said true. His clerks could hardly have written a decision of such length and detail in such a short time without the judge already dictating what to write during the hearing itself in which he was supposed to be a neutral arbiter.
· In his decision Sabo virtually duplicated, with all factual mistakes, omissions and distortions, the representations in the prosecution’s PCRA brief about Police Officer Gary Wakshul, the officer who (assigned to guard the arrested Abu-Jamal on December 9, 1981) had expressly stated that Abu-Jamal had made “no comments” at the time, but who would 64 days later claim to have heard a murder confession by the defendant. At the 1982 trial, Sabo had blocked this very same officer from being brought to the courtroom to be questioned by the defense on this glaring contradiction.
· When Veronica Jones, an original defense witness in 1981/1982 who first had said she saw two men run away from the December 1981 crime scene but then recanted at Abu-Jamal’s 1982 trial and said she had seen nothing, told her full story how the police had coerced her into giving false testimony at the trial, Judge Sabo allowed her to be arrested on the stand on petty charges. That was quite different from the treatment of the main prosecution witness at Abu-Jamal’s 1982 trial, Cynthia White, who was brought to the trial from Massachusetts where she served time for prostitution, but was never harassed by Sabo for her outstanding cases in Philadelphia for the same “crime.”
· At Abu-Jamal’s final PCRA hearing in 1997, Pamela Jenkins, another Philadelphia prostitute in 1981, testified that like Jones, she was pressured by the police re Abu-Jamal. She said she was asked by police to testify that she saw Abu-Jamal shoot Faulkner, even though she wasn’t even at the crime scene. After she also testified that she knew how the police had coerced star prosecution witness Cynthia White into mendaciously claiming that Abu-Jamal was the shooter and that she had recently very briefly come across White in person in an attempt to get her to recant her lies, Judge Sabo allowed the prosecution to produce highly dubious documents according to which White had been “deceased” since 1992. Before the three-day 1997 hearing, the prosecution had never mentioned that “fact.” Whereas Sabo found this sudden discovery by the prosecution credible, in the year before he had mockingly dismissed the defense attorney’s claim that they couldn’t find Jones before 1996.
These few bullet points cannot claim to be an exhaustive presentation of Judge Sabo’s (mis)-behavior during Mumia Abu-Jamal’s first and only post-conviction hearings (he filed a 2nd and 3rd PCRA petition in 2001 and 2003, respectively, but didn’t get a hearing on either of them, and both were dismissed by the Pennsylvania state courts. If I have understood all the legal steps correctly, the rejection of the 3rd petition is now being appealed to the U.S. Supreme Court).
Rather than being even more detailed in describing the plight Abu-Jamal had to undergo after his 1982 trial before Judge Sabo when he met the same judge again in 1995-97, I want to turn now to something not altogether different, namely, another high profile Philadelphia criminal trial that took place roughly in the middle between these two dates, in 1988.

Here, nine persons were accused of having conspired to murder a well-known personality from South Philadelphia. The defense lawyer of the primary defendant was initially very worried about the outcome since the judge assigned to the case had a reputation as being extremely tough: a “hanging judge,” so to speak. All defendants faced the death penalty, and his client was the one whose odds were definitely the worst.

As it turned out, the defense attorney’s fears were largely unfounded. The defense was given ample time to ensure a fair jury selection process even before the process actually began, since the judge had no objection whatsoever to a questionnaire being passed out to all potential jury members, with the “completed forms … returned to the attorneys on both sides.” In his 2001 memoirs, the defense attorney mentioned above gives a colorful description of how all this “seemed to work like a charm” for the defense.
Since the judge never seemed to rush the proceedings, it took close to a month to pick “a jury of twelve and six alternates.” It appears that the defense attorney never had the slightest trouble with the trial judge and was virtually unconstrained in putting on evidence destroying the prosecution’s claims – undoubtedly helped by practically unlimited funds enabling him to do so.

When the prosecution rested its case, the trial was already in its third month. The main defendant’s lawyer was quite satisfied since the judge, “with his tough reputation, wasn’t really treating the defense all that badly,” and also “prevented the prosecutors from going to far with evidence of other crimes committed by the defendants on trial,” which, in this case, would have included “murders allegedly ordered” by the main defendant and “committed by the co-defendants.”
This courteous treatment of the defense extended to the summation, where the judge let the lead defense attorney shift his final speech for the defense from Friday to Monday to prevent the jury both from forgetting the message and from scrutinizing it to much by reviewing the transcript. By the time of the summations, the trial was in its fourth month, with no apparent attempt of the judge to hasten it or to treat the defense unfairly in any other way.

The defense counsel from whose memoirs this description and all quotes above are taken was the prominent Philadelphia mafia lawyer Robert Simone.

The main defendant in this trial, which ended in May 1988 with an acquittal of all nine defendants, was Nicodemo “Nicky” Scarfo; he and his eight co-defendants who all also belonged to the Scarfo faction of the Philadelphia mob stood accused of having organized the murder of Scarfo’s capo and chief executioner, the brutal Salvatore Testa.
The name of the judge was Albert F. Sabo.

Who ever said no one could get a fair trial in Judge Sabo’s courtroom? It all just depended on who the victim and who the defendant was. You’d just better not be accused of having murdered a really respectable person such as a law enforcement officer – and most importantly of all, even though in the enlightened 1980s you might already be an Italian or an Irishman as these nationalities had finally become part of the melting pot just as the Slovak Sabo had, you’d better not be a “spic,” “chink,” or “nigger,” plus poor and opposed to the status quo in a quite different sense than the mafia is.
Michael Schiffmann, April 16, 2008

