Abu-Jamal: Some Facts & Fallacies

By Linn Washington Jr.**
FAIR TRIAL:  Who cares…he guilty anyway!
A fair trial is both the bedrock of the American justice system and a fundamental pillar of democracy in the United States. The right to a fair trial is guaranteed by declarations contained in both the US and Pennsylvania State Constitutions.

Amnesty International is one of several distinguished organizations to declare that Mumia Abu-Jamal did not receive a fair trial. 

“Based on its review of the trial transcript and other original documents, Amnesty International has determined that numerous aspects of this case clearly failed to meet minimum international standards safeguarding the fairness of legal proceeding,” stated an AI report released in February 2000.

Fair trial compromising aspects cited in the AI report included serious misconduct by police, prosecutors and judges (trial and appellate).

“The record of this case indicates a pattern of events that compromised Abu-Jamal’s right to a fair trial,” stated the AI report entitled: “A Life in the Balance: The Case of Mumia Abu-Jamal.”
It is true that courts in Pennsylvania (trial and appellate) have repeatedly upheld Abu-Jamal’s controversial murder conviction and death sentence.

However, it is also true that compelling evidence exists exposing the complete failure of Pa judges handling this case to act impartially and in accordance with long-established legal principals and procedures.

The AI report details alarming examples of judicial improprieties sabotaging fairness including “over hostility” by the judge presiding at Abu-Jamal’s 1982 trial and disturbing examples of political and financial “support received by members of the Pennsylvania Supreme Court [from Pa’s] law enforcement community so vigorously committed to the execution” of Abu-Jamal.
Legal dictionaries consistently define fair trial as one with an ‘impartial judge’ whose only concern is “that of administering justice” – a definition not applicable to either Abu-Jamal’s trial or appellate hearings.

Incredibly, further evidence of fair trial right violations come from the prosecutor who put Abu-Jamal on death row. In December 2006, now former-prosecutor Joseph McGill told a reporter that Abu-Jamal never had a “true defense” – a comment criticizing the ineffective lawyer who represented Abu-Jamal at trial. 

Ineffective assistance of counsel is a fair trial violation. Pa courts have granted new trials in murder cases based solely on ineffectiveness by defense lawyers but Pa courts reject this claim in the Abu-Jamal case.
The contention by Abu-Jamal’s opponents that obvious guilt negates any need for following fair trial procedures contradicts law. 
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The Pa Supreme Court declared in a 1959 ruling involving a Philadelphia murder case that defendants are entitled “to all the safeguards of a fair trial…even if the evidence of guilt piles as high as Mt. Everest…”

Abu-Jamal was four-years-old when the Pa Supreme Court issued that 1959 ruling in a case where the defendant plead guilty, unlike Abu-Jamal’s consistent declarations of innocence.

Abu-Jamal has spent over 25-years on death row because Pa courts have refused to uphold his constitutional right to a fair trial.

The Conclusion section of that AI report highlighted a point often overlooked: “The Pennsylvania Supreme Court…appears to have ignored its own previous precedents in denying the defendant’s appeals.”
REASONABLE DOUBT:  Who cares…he guilty anyway!
The failure of authorities to provide evidence of innocence before trial is a violation of fair trial rights. 
Pa courts have repeatedly ordered new trials upon findings that police and/or prosecutors improperly withheld evidence…even evidence slightly indicating innocence. 

Pa courts, in a few instances, released convicted murders directly from prison without a retrial due to police and/or prosecutors engaging in the misconduct of withholding evidence.

Despite irrefutable evidence of improper withholding of evidence in the Abu-Jamal case, Pa courts have consistently refused to grant relief on this charge. Court’s claimed any withheld evidence was not important…thus, no harm Abu-Jamal’s rights.
Prosecutors withheld a preliminary autopsy report on the slain officer where a medical examiner indicated that the fatal bullet was a powerful .44-magnum – not the smaller .38-caliber bullets utilized in the gun police found in Abu-Jamal’s possession.

The key issue with this improperly withheld autopsy report is not its absolute accuracy or even whether the jury would have accepted it as fact. The key issue is the jury did not get a chance to consider this evidence due to misconduct by prosecutors withholding evidence that violated Abu-Jamal’s fair trial rights.
A graver instance of police and prosecutors improperly withholding extraordinary evidence of innocence involves critical proof that another person was probably at the crime scene with Abu-Jamal’s brother and this person probably shot Officer Faulkner.
Eyewitnesses initially told police that Faulkner’s shoot ran away…although both of the prosecution’s star witnesses reversed their initial statements to later claim Abu-Jamal shot the officer.

Over a decade after Abu-Jamal’s trial, prosecutors released evidence that Officer Faulkner had a driver’s license in his shirt pocket belonging to Arnold Howard. Howard told authorities that he had loaned his license to Kenneth Freeman, the business partner and life-long friend of Abu-Jamal’s brother, William Cook. 
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Given the fact that Cook and Freeman where constantly together, it is highly likely that the pair were together on the night of Faulkner’s shooting. Also, the physical description given by eyewitnesses of the person they saw shot Faulkner and fled – fits Freeman (who was found dead under mysterious circumstances in May 1985).

The salient issue regarding jurors not getting a chance to consider evidence regarding this third person at the crime scene is not whether jurors would have automatically accepted it as evidence of Abu-Jamal’s innocence.

The issue is that court rules and constitutional rights require that jurors hear all available evidence and that didn’t occur at Abu-Jamal’s trial due to misconduct by authorities.

Withheld evidence of a third person at the crime scene crippled Abu-Jamal’s trial defense that asserted Faulkner’s shooter fled the scene.

The Amnesty International report stated: “During the trial of Mumia Abu-Jamal, the jury was left unaware of much of the crucial information regarding the death of Officer Faulkner.”

Pa Supreme Court rulings regarding death row inmate Jay Smith provides dramatic examples of both the actions that Court will take to correct injustices and damning proof of that Court’s adamant refusal to address injustices against Abu-Jamal.

The Pa Supreme Court, in 1992, released Smith directly from death row after concluding that evidence withheld during Smith’s trial for murdering a school teacher constituted misconduct that was “not only impermissible, but had constitutional implications…”

The Court criticized prosecutors for withholding physical evidence that crippled Smith’s defense.
Prosecutors withheld evidence of sand between the victim’s toes during the trial where Smith’s defense asserted the victim was killed near the New Jersey sea coast. Prosecutors claimed at trial that the victim was murdered in Pennsylvania – a contention undercut by the withheld evidence.

The Court also criticized prosecutors for denying the existence of an agreement for assisting their chief witnesses against Smith with outstanding criminal cases in exchange for his testimony against Smith.
The Court’s ruling stated that because the prosecutor’s “conduct in this case was intended to…deny [Smith] a fair trial” Smith had to be discharged.
Contradicting its rulings in the Jay Smith case and other similar cases, the Pa Supreme Court has consistently ruled that prosecutors’ withholding physical evidence in the Abu-Jamal case – like that driver’s license information – is not a violation of fair trial rights.

Also contradicting the Smith case ruling, the Pa Supreme Court has found no violation in the Abu-Jamal case prosecutor denying any agreements with the two chief witnesses in that trial.

Prosecutors dropped over two dozen outstanding cases against prime witness Cynthia White immediately after Abu-Jamal’s conviction. Yet, trial prosecutor McGill told the jury on June 21, 1982 that his office had no leniency deals or other considerations with White. 
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The Pa Supreme Court found no error in revelations from witness Robert Chobert that prosecutors promised help with his legal problems. Further, the Court found no flaw in the trial judge blocking the jury from hearing about the criminal record Chobert and hearing evidence of authorities offering deals to prostitute associates of White for their testimony against Abu-Jamal. 

POLICE FRAMED ABU-JAMAL:  Impossible…no way!
The Neil Ferber case provides a compelling example of Philadelphia police framing an innocent man.

Police arrested Ferber six months before their December 1981 arrest of Abu-Jamal, charging Ferber with murdering an organized crime figure.

The framing of Ferber by police and prosecutors included manipulating eyewitnesses and presenting testimony from a jail-house snitch who twice failed a lie detector test.

Ferber spent 1,375-days on death row, where he had a nervous breakdown and developed ulcers.

Ferber eventually received $1.9-million from the City of Philadelphia for his false incarceration.
Despite evidence conclusively proving Ferber’s false conviction, authorities still subjected him to a retrial…that ended in an acquittal. And, despite knowing of Ferber’s innocence, authorities vigorously battled his rights violation lawsuit that ended in the multi-million dollar settlement.

The Philadelphia judge presiding in the rights violation lawsuit characterized the injustice endured by Ferber as a “Kafkaesque nightmare…”

This judge stated in his written opinion in the lawsuit leading to Ferber’s $1.9-million settlement that “a variety of Philadelphia police officers” engaged in a litany of illegal conduct “all for the singular purpose of obtaining Ferber’s arrest and subsequent conviction on first degree murder charges.”
Common sense compels the question – if not the conclusion – that if Philadelphia police would frame a man for a mob murder…police could frame a man charged with killing a police officer.

Persons rejecting evidence of police framing Abu-Jamal ignore a fact uncovered by investigative reporter Dave Lindorff: seventeen of the 35 police officers involved in the MAJ investigation were later indicted and/or disciplined for misconduct that included manufacturing evidence designed to frame suspects. (See Chapter 2 of Lindroff’s book “Killing Time: An Investigation into the Death Row Case of Mumia Abu-Jamal” – Common Courage Press 2003)

Was Ferber the only person police improperly incarcerated in 1981?
No!

In early 1981, police arrested two men for the murder of an elderly eye doctor. One man was mentally retarded and the other Hispanic who spoke poor English. Police claimed both confessed to the murder. 
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Both of these men spent more than 20-years in prison before fingerprint evidence proved another man committed the killing. 

Even if the flawed arrests of Felix Rodriguez and Russell Weinberger were merely mistakes and not the product of malicious framing, their flawed arrests graphically show that police can make mistakes. Proponents of Abu-Jamal’s execution reject charges that police made mistakes.
OPEN-&-SHUT CASE:  Overwhelming evidence!
Despite Abu-Jamal being arrested at the crime scene in December 1981, the prosecution’s case presented at trial relied predominately on circumstantial evidence.

Despite the lack of solid forensic evidence linking Abu-Jamal to the crime, his detractors accept his guilt as an article of faith. Detractors frequently characterize Abu-Jamal’s arrest and conviction as the proverbial Open-&-Shut case.

Police and prosecutors said Neil Ferber’s June 1981 arrest was an Open-&-Shut case of guilt…and that proved to be untrue.

Police and prosecutors said the January 1981 arrests of Felix Rodriguez and Russell Weinberger was also an Open-&-Shut case of guilt…and that claim proved to be untrue.

Philadelphia police and prosecutors proclaimed they had an Open-&-Shut case of guilt regarding a teenager arrested for the May 1981 sniper murder of Philadelphia Police Officer James Mason.

Police initially claimed that Anthony McMillian confessed to shooting Officer Mason. 
Thirteen months after McMillian’s arrest, a jury acquitted him during a trial riddled with conflicting testimony by the prosecution’s star witness.

A reporter who covered the McMillian trial described his attorney as “absolutely brilliant” – a stark contrast to Abu-Jamal’s trial attorney.

Abu-Jamal’s trial attorney suffered from being hobbled by authorities withholding evidence of innocence and judges refusing this trial attorney’s requests for adequate funding to investigate and present. Further, these hobbling actions contributed to this attorney’s eventual estrangement from his client.
The murder of Officer Mason remains unsolved.
Interestingly, those loudly demanding the execution of Abu-Jamal as justice for slain Officer Faulkner are coldly silent about the injustice explicit in the unsolved Cold Case enveloping the murder of Officer Mason.
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RACISM RAMPANT IN ABU-JAMAL CASE:  No way!
Evidence of racism exists at all phases of the Mumia Abu-Jamal case from arrest through appellate review and imprisonment.

However, appellate courts in Pennsylvania have rejected charges that police, the prosecutor and the trial judge engaged in racist behaviors.

The police arresting Abu-Jamal at the crime scene called him a ‘nigger’ while beating him, some eyewitnesses allege.

Albert Sabo, the judge presiding at Abu-Jamal’s 1982 trial, made a racially repugnant remark at the outset of the proceeding, telling an aide that: “I’m going to help them fry the nigger!”

Sabo treated black jurors and white jurors differently. Sabo ejected a black juror after she disobeyed his refusal of her request to take care of a personal matter. Yet, Sabo adjourned trial early one day to permit a white juror to take a test for a job with the City of Philadelphia.

The trial prosecutor, Joseph McGill, deliberately excluded blacks from the jury. McGill used 11 of his 15 preemptory challenges to excuse black jurors who had agreed that they could vote for a death penalty – the standard required of jurors in capital murder trials. 

A seminal study on jury selection bias by Philadelphia prosecutors documented that between 1977 and 1986 McGill excluded 74% of potential black jurors from the murder trials he prosecuted compared to just 25% for whites.
Further, McGill played on prejudicial chords within the predominately white jurors during the death penalty phase of Abu-Jamal’s trial by railing about Abu-Jamal’s teenage membership in the Black Panther Party to raise the specter of cop hating Panthers to suggest Abu-Jamal’s latent motive for killing a policeman.
Ironically it was the FBI and local police who targeted Black Panther members, according to the authoritative US Senate Church Committee Report on the FBI’s infamous and illegal COINTELPRO. “The FBI enlisted the cooperation of local police departments in several of its covert action programs to disrupt and neutralize the Black Panther Party,” stated Book III of the Church Committee’s Final Report.

While the US Supreme Court issued ruling stating that it was improper for prosecutors to castigate a white murderer’s membership in a white racist prison gang and another white murderer’s membership in a Devil Worshipping cult, that Court refused to rule on Abu-Jamal’s appeal regarding improprieties of prosecutors castigating his BPP membership.
The Pa Supreme Court also refused to fault the prosecutor’s violating Abu-Jamal’s First Amendment right to freedom of association.

-------------------------
**This examination of the Abu-Jamal case was prepared by Linn Washington Jr. – an investigative reporter in Philadelphia. Washington has covered the Abu-Jamal case for 25-years, providing consistent coverage longer than any other reporter. Washington is a graduate of the Yale Law Journalism Fellowship Program. He currently is a faculty member in the Department of Journalism at Temple University in Philadelphia and a weekly columnist for The Philadelphia Tribune, the oldest black owned newspaper in America.

